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WILLA 2, HOBBS, doing buginess 
an SILLIAG F, MOBHS & oO., 
Appellec, 
; APPEAL BRO 
Wiha 
RUPLRICH COURT, 
BCHARCH ARFALGERATING COMPANY, 
a serporation, rs SOCK CQUNTY,. 
apacllant. 


SB f Q fy TO ee] 
kes YU WV as othe Il ) af 
HR, JULPIC’ GICONSOR delivered the cpinion of 


the courte 


VV Appellee Piled « bill agsinst the apoehlant 
praying for an accounting, *reom a decree awarding the 


appellee $4328.70, apgcllant proseeutes this appeal. 4 an 


Appellant fireat contends that the proof dees net 
sustain the material allegations of the billy that there ; 
is a Variance betwoon aliegations of the bill on the one 
hand @nd the findings of the sagter and dcexog of the court 
on the other, and thmt thie variance violates the el anentary 
rule that the allegations of the bi11, the praof, and the 
dearee must correspomi, and thorefere constitutes reversible 
error. it is argued that the principal mmteriel allegation 
of the bill wes the fraudulent representation aade by appelle 
ant te the uppellee that his poultry was wheliy destroyed and 
that he discevered this after the settlement hereinafter mene 
tioned, and that there ig ne preef to sustain thie allegation, 


and mo such finding in the master's report or in the deere, 


Appellant was engaged im the public warehouse 
and cold sterage business, and appellee in the whelesale 
produce and eomminwion business, dealing principally in 


poultrye Prior to March 19, 1911, sppellee delivered te 
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the mpyellant for atorage morchundive gonsieting chiefly 

of poultsy, of the value cf more than $22,000, Uhen the 
poultey wae dekiwered te apoeklan$ it deeued dis warree 
hewned Fee@igte to appellee, alao oan’ insurance cortifie 

cate wherein the ap ellant agreed te impurc the poultry 

fer tbe full aowunt of such dneurence eortificate, the 
poligy WW Ye payable to appellant o8 trustee fer apyellee: 
am in giae af cea by fire, agpelilsnt wan t¢ aot as agent 
fer appalled im ti collegtion of the ineurancea, On said 
Gate avoullas® Rad Jovuaed to agpellee ineauranes cortificates 
amunting to $18,500. Agoellaw= paid tie sreniuas aud dee 
Ried apvellge 2ath She sean, Appa lew waa indebted te 
B~Peliant Of Various ioe paoured by the poultry stored 

An tae warehouse, the moses osurecating 612293, and there 
wes &@ further tadebtednede of 21L%ie4h, ( Siurch 19, 1911, 
m Firs otarted on the Sth PTloow of the warehouit, which was a 
7 story and basesent Duilisay, A the $ime theres eae etored 
An the werehoune 2,250,410 ouunda of batter and 1,035,966 
powniu of poultry, telenging to different persons inaluding 
appeligg, Ali oF the poultry oni tatter wac dugtroyed or 
damaged by fire and water, asd sss¢llant proceaded to adjues 
the lose with the aneuraccee sompahdes. Apocllee wae dine 
satiafied with the proposed adjustuent and eaployed on ine 
guranos adjucterg spotllant alee employed an adjucter. The 
adjustaent “ae carried on and an agreement reached with the 
imeurnance genpanien by the appellant alone. Zhe insurance 
sollested on apgpellee*s« property acacounted to $11,251,563. 
Appellee objected to the aucunt of the settlencnt, but ems 
tafornand by appellant that « settlement hug been mace, and 
on Auguet 1G, 1911, after duducting the sacunt cue and owing 


from apycllea, appetilent peid appellee thebalance amounting 
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to $2110.53, ani took a receipt which wee "im full ef all 
Ghaime and cawandea agsinet the vonaroh Hefrigerating 
Company growing out of the fire ef March 19, 1911." after 
the fire ,appollee received from avpellant certain of the 
damaged poultry but wae umable te diapese ef all of it and 
returned the balance. <Appellant then digposed of ahi of 
the salvage, selling 497,861 pcunds of damaged poultry 

for $45,809.26, or an average of 0,2 events per sound. 

So regerd wae kept by appelluent from which com be asegre 
tained the prices ani aseount reevived fer esppelleets 
dasaged peultry, 91,693 peunds of which war ineluded in the 
ABOVE PL VAgwe 


ne waster found that apgellant was liable for 
appellee's poultry umaceounted for at tee average price 
ef e282 cente per pound, or $9435,57. This amount added 
te the ingurance eatioxtn made n total auount due and 
owing from appellant te appelee OF O49,067,.20. Appullee 
hag rocedved 925,415.94, which left m balance of 4248.26, 
with interest from Auguet 16, 1911, for which amount the 


aeeree war aniawed. 


Appellant contends that as appellee waa experienced 
in handling poultry and wos represented by en able fire 
insurance adjuster, the settlesent made Auguet 16, 1°12, 
ie sonelusive and binding. The master found that at tke 
time of the execution of the recoipt by appelice, sa above 
mentioned, he knew that ali of his proserty had not veen 
destroyed by firey that appellant had been nelling dna 
aged poultry ami had sold acme of appelleeta ¢ that appeliee 
did not knew the amount ef money received by appellant 


from the insurance compackes on sppeliee*e property, and 
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did not know the prieor at which appellant was selling 
the demaged poultry nor the emount of somey it realized 
from the sale of the samez that appellant never rendered 
te appellee any statement showing the amcunt ef ineurance 
or the swount of money reaeived froma the oale ef the damaged 
poultry. [Taio finding de coneurred in by the chancellor ang 
de supported by the evidences) 

The alivgations ef the bili, #o fer as material 
te the point umdier conuideration, were that appellant ree 
presented thet all of uppelleeta peultry had been destroyed 
by the fire and thic wee discovered only after the settlenents 
that 4% adjusted the Loss with the insurance ccmpanias fer 
wore than $15,000 and deducted frem thie cum the amount due 
appellant and paid apoellee the balance; that these repree 
eentations wore faloe anc fraudulent and thet appellant ecld 
and dispoeed af appellee's gerchandive fer sere than $24, 00% 
and retained the procesds thereof, ee 

The allegation that appellant falsely represented 
thet appeliee*s property was wholly destroyed and that appele 
lee discovered this was untrue only after the gettlement, is 
not gustaimed by the evidenee; on the guntrary, the undisputed 
evidcense is prs @pellee knew long before the settilewent that 
his poultry hed/been totally destroyed. However, we are 
Glearly ef the cpimion that this vardance ic not ef such a 
‘Substantial nature an to warrant a revergal of the decree. 
Appellant does not contend that there was no allegation in 
the bill to suport the finding that appellee did ast know 
the anount of insurance collested by appellant or the ancunt 
which appellant reecived fer the salvage, it is conoeded that 
appellant eoted as trustee for appellee,and asp such must shew 


the utmost geod faith in the settlement “Transactions between a pery 
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and one bearing a fiduelary relation to him ere upon his 
motion prima facke veidable upon grounds of publie pelicy, 
aud the wurthen of proof, the fiduciary relation being 
eetvblighed, de upon the one reeciving the benefit te show 
an absence of undue influences, by establishing the fact 
that the party ached upon competent and independent advieer 
of another, or gach other fact» ae will eatiefy the court 
that the dewling was at aru’s Length, or he must show that 
the trangaction was had in the wast perfect good faith on 
his part aud wae equitable and just between the parties.” 
Thowes ve Bobiney, 286 112. 826, 





Waere o Sidugiary ewlation exiate, 44 is not nec 
eetery to cetablioh intentions] oractual freud in order te 
eet aside « contracts Beno ve Giltonm, 244 Ill. #15. 


Appellant appwmre to have conecived that at had 
the right to eettie with appellee by paying him the value 
of the selvage as sgrecd between the insurance companies 
and appellant, ond thut appellant could them dispose ef the 
gulvage and retain any prevag it mbt be able to ian kt. 
in the ase at bar, tae fi¢uatary being adadtiei i was the 
duty of the appellant to advise apocllee of tue amount of 
insurance 2t had obtaimed from tho lbeurenee conpanies, 
and the amount it wae recelvying for the galvage, It having 
failed in thio regard, the court preperly set aside the 
bettlement of Auguet 16, 1911. 


A4gvellant alec contende that the ewurt erred in 
sonputing the amount which agpellent was deareed te poy 
in the price per pound allowed fer the salwage and the 
number of pounds thrreef. Unicr the facts in thia case, 
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the burden of establishing the nuaber of pounde cf salvage 
wold by appellant anc tie prices received therefor was upon 


the appellants homag We Widtney. gugres SO Syce 476, 
Having failed im thin regard it cunnet now be heard t cOtie 


plain. 


PinGing MO feverwibie errer in the reeord, the 


degree of the Superior Court of Cock Gounty is affirmed. 
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BR. AUCTION o* connor aelivered the cpinion of 





the courte 


This appeal jz progecuted to reverse a judgaent of the 
Sunicipal Ceurt of Chienge for $531.02, in favor af appellee 
(plaintiff) and againet the appellant (defordant). The 
parties will hereinafter be designated plaintiff and dew 


fendant ag in the court belew. 


\Pleineare was the owner ef a sericea of notes agree 
gating $8,800.00, whish were seourcd by ® mortgage on cere 
tein lande in the State ef cichigan. The statement ef claim 
set up a written contract between the parties whereby the 
defendant, in consiceration of the extension ef the tiae 
of payment of one of the notes, aseumed anc agresd to pay 
said notes the interest on all of the notes cutetanding 
anu tne taxes for the year 1913 on the mertgazed lands, 
Defendant having os cantar in the payment ef the Saxon and 
the interest on ss aoten’ vesnining unpaid, this nude ap | 


rated, 
prou; SnBe 


The defendant filed an affidavit of mcrits, and 
@ etatenent of set of f for 81110,06, The plaintiff then 
filed an afficavit of merite te the defendant's statement 
of set off. Afterwards, on action of the olaintiff, the 
defendant's affidavit of merite and ctatenent of set off 
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were atricken from the files, and the defendant was given 
leave to file an amended affidevit of merits and etatenent 
ef seteoff within 10 days, The defendant afterwards filed 
en maended affidavit of merits, which was sleo stricken 
from the files ¢n meticn of the slaintiff, At the same 
time the eourt denied the motion of the defendant for 

leave to file an amended stetement of seteoff, and judgment 
by default wae entered against the defendant fer the amount 


of plaintiff's claim. ° 


| The defendant contends that the court erred in 
striking hic atatement of seteeff from the files, 


it in a suffisiont answer to this contention to 
Quy that the motion to strike defendant's statement of 
set-off from the files, and the order of court entored 
thereen, are net contained in the bill of exceptions, 
The point is mot, therefore, preserved fer review. Hann Vp 
Brown, £263 ili. 304. Furthermore, defendant did not elect 
to stand by his etatement of setecff but asked far and was 
given leave t@ file an amended statewent of seteoff. Any 
errer coswitted was woived and he cannot now be heard te 
complain. Seoond Betional sank ve Elaney, 17S fli. App. 
427; Slien v. Houhgn, 175 lll, Apu. 380. 


The defendant next centendse that the court abused 
dts disoretion in denying defendant'a motion for leave to 
file an amended statement of seteoff., The order of the seurt 
granting the defendant leave to file an auwended statement of 
eeteoff witiiin 10 days was entered Getuber 10, 1914, and 
there is no claim that any further extemeion of time was 


eVer asked for or granted by the court. On the 16th day 
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thereafter, November &, 1914, the defendant presented 
Ais amended statement of seteeff and uoved the court 
fer leave to Tile the sane instanter, Uo excuse is 
effered for the feilure to fiie the amended statement 
Within the time allowed, #@e are therefore claerly of 
the opinion that there wae no abuse of discretion in 


the wourt'e refusing to grant defendsnt's motion. — 


Reoreover, we are of the cpinien that the amended 
etutement of seteeff did nut present a cleim preper to te 
urged by way of seteoft, | The iteme set ferth therein are 
as follows: Keep, care anid feed of ome horse on farm 6 
MOGs, $36 per mo,, M80; care and feed of one collie dog 
on farm 6 mos., $15 per mow, 963 storage of wine, 8 mon., 
30 per se,, 0240; use of part of house and storage of 
furniture, 6 mog,, $106 per mo., $60C3 total, 92200. 

[ Prom this it clearly appears that tho claim did not arise 
eut ef the cantract amg sued upon by the plaintiff, and 
unless it is for Liquidated dawages, it cannet be urged 
by way of weteoff. be vorragh vy Gder, 42 (11, 5005 
Highbie Ye Hust, 212 111, 333; Clouse v, Bullock Bringing 
Se. 118 Ill. 612. It ie alleged that the plaintiff aceepted 
the services performed by the dcfendant, but if is not ale 
leged that the plaintiff agreed te pay the prices set forth 
in the statement of seteaf!. danifestly, the defendant 
was seeking to recever on an implied contract ana could 
MBX recover only for the reasonstle value of the services 
rendered, which was a question to be determined frem the 
evidence. ‘he claim was for unliquidated damages, (Igenh 
Seated Paper So, y, Supphea Envelope G9., 169 Lill 454; 
Eelley Hous & Ge. ¥s Uaffrey, 79 ili. App. 2765 Robison Ye 
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Bibbe, 48 Ill. 409; Gharnhey ve Gibley, 20 U. C. As, 157.) 
and leave to file it was, therefore, properly refused. | 


ees 


Defendant next contends that hic amended affie 
davit of merite alleged facta whien constituted a dafense to 
Plaintiff's gluim. It set up that defendant wan a mere guare 
anter of the payment ef the several oumy epecified in the 
contract sued on, end that the claintiff had made ne effart 
to colleat frem the principal debters, or realise the asounts 
Gue out of the security, which was core than sufficient to pay 
the amcunt rewaining unpeid. The contract «expressly states 
that "Dr. HB. Jd. Smedley hereby assumes and agroepe te pay® 
the several sume thorcin mentioned. \ nis loaueuage is clear 
ami unaa@biguous, ond in not guseeptible of the interpretue 
tion put upon it by the defendant. The defendant wae 
primarily liable anc the amended afficavit of ucrite was there-~ 


fore properly otvricken from the Piles, 


Finding neo reversible error in the record, the 


judguent of the Hunieipeal Court of CGhieage will be affirmed. 
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VHICAGVO SITY &F SUWAY COMPANY OOK CCuwTKe 
(impleaded wtih si ttenioyse 
& Babree Compar # 
spel lags» re. 
f © a (i i E 
f Ka L.A. 3 


BA, JUCTiCN GtCOHNOR delivered the opinion ef 


the ourte 


V thie Wee en action om the ease brought by the 
appeliag against the aprellanta and Hittenhouge & Babree 
On, to recover for pereonnl injurdiega., A judgment was 
entered for $3000 in faver ef tne appellee againet the 
appellente. The jury returned a verdict ef not guilty 
as to the defendant HaAttenhouse & Rahree Oo. For SOUVete 
dence, the partdew will be designated plaintiff anc dee 
fendants ag in the court below. 


June Lf, 1912, the plaintiff was a passenger on 
ene of dofendante’ cars which was preemoeding north in 
Wentworth avenue, Goigago. As the ear wan Grossing 57th 
etreet it collided with a wagon leaded with lumber belohge 
ing to the defendant Rittenhouse & Webree Co., which was 
geing ant in S7th etrecte The plaintiff was etanding on 
the front platform of the car and claing that he was thrown 
with great feree and violence against parte of the car and 


was thoerehy auverciy injured. 


fhe defendants firet contend that the verdict is 


against theaanifewt weight of the evidence; that the clear 
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weight of the evidenae shevs tit the oeliigion of the say 
ami regen wae se crnduct that it arested ap dinturbanue of 
any sonetquence on the Gury, that the . slainti?? was sot ine 
dured we bo Gledeods tant this aspoare from plaintarr'e oorme 
duet ismedintely fellewinge the oollisionna in that he search 
ei fer bis gheaees in three 4ifferent cara, wont home wi the 
fut agrietones, wert fo hie shep for ithe ¢even days follewe 
tng, ond did net 22] in « deeter uitil July 28th: that 
plaintiff's aotione were wholly indenniwtent with hie hoving 


redawived any infury os oledned by hims 


The evidence tends t« whey that the gar in gueie 
tion was a Large poyenteytuecntoy types that ehenm 2% oume in 
centect with the wagon one of the frent wheels of the sagen 
wee broken and the Load of Lumbex slit or cas threwn frem 
the wagon; that the driver of the tenn was thrown oy feli 
from the wagon by reason ef the jaws; that some ef the glass 
im the front of the car waa ehattered, and that part of the 
frame of cox wae bent or broken. The ear wan being operated 
by a student motorman, with the regular notoroan standing 
wt hie aide giving instructione. Gomi of the witnesses 
teutified that there were about four persona on the front 
Plofferm, while others placed the muaber at from twelve te 
fifteen, The force with which the car struck the wngon wae 
variously deseribed by the witnesses ae "terrific force," 
"erent impact,” “merely puched* or “sheved"” the wagons 
‘Wevely slid" againet the wagon. 4 nusber of witnesses testie 
fied that iguediately after the wallision they aaw plaintiff 

_etardhing for hin ghasges, and acne of them aaw any thing 
that would duddeate tit he was injured. Pisiatiff teatle 
faced tuat the car sane iw contact with the wagon with great 


ferce; that he was violently shaken and thrown against the 
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side OF the Gary that he felt neusentae and went inte the 
Gay, bat down are neid bis head in bis humiea fer « few 
momente, that he give mie name te the somductory that he 
hed & pei kn bau wpdnes that he teld the conductor he 

war infureds tist be searched around in two or three sare 
fer bis glasses, Lodking Yor 4 man who whe aaid to have 
found theng that he then went home, wae around several 

daya fecling weak, sani wae comphuining of bie backs that 

he weet te nis place of Wamkness ond O24 sone work every 
Gayj t4at ne wess$ to tha @untey fer aoout « week; thet 

on duly 2&th he woe coatied te ale bed and rewained there 
fox about vax waeka guffering great palm, that he afterte 
wards wae able to go ehout on erutehes whieh he whe come 
vehied te use for two or three mente when he wae able te 
Walk with & oume,; that be hao suffered more or lees pein 
in bie back wince the aacicent; and that prie® to the sothe 
dent be woe im gocd health, ‘The plaintiff wae still carrye 
ims a tan@ at the tine ef the trial, which was more than 

two yours after the accident. The family physician wag 
firet culled about July 18th. Ue found the plaintiff in 
ved oomplaining of gain in one of his Limbe ond back, anc the 
Pledatif? bud wm Blight temperature. During the rouainder 
of culy the piyclcian culled tes or three tines « day and 
ehweye found plaintare complaining areal suifering, There 
were ne Wisible auske of injury on plaintartte bodys his 

Weck agecared te be slachtiy reidemed. The physicisn 
teetified that hes ot fiset Glagnesed the trouble as sciatica 
rheuuetiams that there were no tern suncles or ruptured ligae 
MENS, HO bones breken; that he treated plhadntif? the last 
tise about Novembey, LYLE; that plaintiff was alee suffering 
from neuritis; that in hie cpinion, the conditions faand 


Uupen @Eesination eof the slhuintiff eight oceur witheut any 
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violence, but thet the neuritis from which plaintiff was 
euffering, in his opinion, was caused by an injury, Several 
witnesnese taotified that priser te the accident plaintiff 
a8 & Btrong henithy san; that after the aceident they saw 
him uting crutches, = wheel chair and a gene, The sleintiftf 
weG avout G2 yeare Old at the time of the triut.) ve are 
impresetd by the Lact thatplaintifyY apyeurad te be perfectly 
frank in i:ke wtatemente on the witness etand. ie entire 
testicony oppenrts otrbichtferward emi ommdid, and we feed, 
thet the Jury wre verronted in accepting hie vereion of 

the matter, Ue have curefully excmined all ef the evidence 
in the record, and eannet sey that the verdict is clearly 
and sandfeathy aguinet the weight ef the evidence. 


The deTenionte next sontend thet the daaages are 
saevsesive., #a have heretefera diacunsed the evidence as te the 
mature aod extent of plaintiff's injuries. At the time ef 
the accident ba was about 66 vaars of age, eas healthy and 
avtive; he wen engaged im the tusiness of etadr building 
and had been in suths veudnewes Tor about 40 yenra and maine 
fained a shop. The avidence tends te shew that be was unable 
to attend to hia business on account of hie injuries, and 
waa oompclled to ompley additicnal help, Feliowing the 
asegident he suffered great pais and gontinued te sufler 
more Ox lege pain from the tiwe of the accident until tne 
date of the triel, and the jury sight Bave reasonably ite 
ferred that his injuries were permanente in view of #11 
the ovidenae in the case, we cannot say that the anount 


of the verdict dn excessive. | 


The defeminntsnext sentend thet the arcunent 
ef gouneel (or plaintiff te the jury was improper. in his 


opening arguacnt te the jury counsel for plaémtiff enids 
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"Of gcurse, I cannot prove, and there is ne 
evidence in here, of what he lest in his business, and i 
gannet give you that, for At would be improper. 

Ry. Rosenthal; Lf ebject. 

The Court: Objection sustained; if it is met here 
don't argue about ite 

My. Ranes; it is not here and 1 am not arguing 
about ot. 


fhe Couyvt: ‘Then don't argue, dem’t mention ite® 


And seontinuing, counsel argued that the jury hed a right te 
asoume that simee the plaintiff was eti1i wuffering, wore than 
two yours ufter the sesident, he would continue te euffer, 

amd that while slaintiff teatified that he hoped and believed 
he would ultimately recover, such statesent by plaintiff was 
not fined or sonelusive, but that the jury head a right te 

take the evidence in the came inte consideration in éetermine 
ang the queation whether the plaintiff would ultimately 
reoover. ounsel then stated; “But I don't believe he will 
reoover.” The esurt overruled an objection to this sgguucnt 
and weid: “Qounsel bas a right te dyaw reasonable conelusicne 
from the evidence; but the jury know what the evidence ise” > 

| From the foregoing it apoears that the caurt properly sustaine 
ed an objection to the arguuent ae to possible less of plaine 
taff's business, and told counsel not to mantion the subject. 
As to the exprespion of the belief of aounsel that the plaine 
tiff would ultimately recover, there was no intimetion that 
this was based on anything except the evidence in the ease,and 
the errer, if any, wae huraless., Stute ys Bricker, 155 fa+545. 
Furthersore the enly i11 effeet of argument touching plaine 
tiftf's less of business ox the improbavility of hie ultie 


mate recover, would be to unduly increase the acount of 
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the verdict. We have heretofers held that the verdict 
Was not excessive andthe deufendante were, thersfore, not 


harmed by theese statements of counsel. Dgeh ys Ueiligenstein, 
ad4 iM, 2394 \ 


in his aletipg argument councel for plaintirf 
euid: "Sow there io nome exouse for the man they ran inte 
on the Lwaber wagon not being here, and we are not surprised 
after hearing thie evidence to know that he ie whore he ite 

By. Hoventhak: yet 2 momentos 

. Wore Renes; You are not surprised at that inte rume 
$1.0 rine 

Ree Roventhal; Jyet a somentee 

iz. Hemest The force of that eellieton umder the 
evidence here would explain very Likely why he ia where he is. 

Se. Rosenthal; Theat statexuntee i¢ can mean but 
one thingee that the san died ag a reault of the injury, and 
3 @bject to ite 

iy. Hames; - didn't say anything of the kind. 

The Courts Wait until the objection get inte 
the record. 

Ny, Rowenthal; That statesent and the inference 
resulting therefrom not being based on the evidence in this 
gaee, i xvenpeotfully objeet te. 

The Court; Objection sustained, amd the jury will 
disregard ite®* va 


{seo axygument of counsel os aoove wet forth wes 
Gheaphy duproper, omithe court gromptiy custained un ebjece 
tion te it and told the jury te disregard ite Usuer these 


Gireumptances, *6 canret say thet the judgment ehould be 
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reversed. Jiky Of Ghisseo We Leweten, 142 ili, 6623 

Sehset Liew Gen Ve GALL, 143 11l. 177; Zommouth Binding 

& Bie So Me Ethane, 145 (11. Bh; 2s Se Ge i blke kee Bee Ge 
¥, Kinare, 265 111, 83a... 


The defemdomts maxt contend that the court come 
mitted reversible errar in giving to the jury inutruction 
No. 12 on behalf of plaintiff, ond inetruction “o. 14 on 
vehnlf ef the dd endant Hittenhouse & Tabree Co, 


imetruction So. LX teld the jury that the pree 
ponderance of the evidence ie not te be determined alone by 
the mumber of witneuues testifying; that in determining the 
question of the prependerance, the Jury may take into com 
gidieration the maudber of wituessos, their aniduct und demeanor 
While teptifying, theiy apomrent intelligence or Llaak of 
intelligence, their imtereet or lack of interest in the 
result ef the suit, if any, theirs oppertunities for kucwing 
the matters about woleh they testify, “and from all these 
cireunmstunees gdetermine on which side the preponderance of 


the evidence Lien.® 


Instruction Ho. 14 enumerated certuin things thet 
the jury should take into consideration im detormining upon 
whieh side the preponderance or greater weight of the evie 
denve lies and told the jury thet they should consider these, 
*in view of all the other evhdence, facte and siroumstances 


preven on the trial." 


fae gperticular objection urged to instruction 
Bee 26 26 that it "see mieleading in thet, Shile it advised 
the jury tht in ditermining the prepemieranse of the evie 


dance they sight take into consideration the saumber of 
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witnegues, they were not told that it was the number of 
witmesuee teatifying in fever of either party am te g 
Particular fact or ginte of Zusts thxt might be considered,” 
amc teat it Limited the jury in cetermining the question of 
the propomderance of the evidence te 2 comsideration omkgy 
ef the glments mentiened in the inwtruction. The ebjection 
urged to imatrauctisn We. 14 te that 4t eoee wot sentain 

"the apparent consistency, Tairners ani sengrudty <f the 
evidense,* and that it omitted the element ef the maber 

of witueseces, Imatrucsticn Me, 12 is subject to the ebjece 
tion weed that it aimited the fury in deteraining the 
quection ef tie presiaderznce of the eridence te a coneidere 
ation of the eleseuts smaenerated, The jury should have been 
left free te cempidcer o11 the evidence and 221 the fxete and 
Gircuuetances in evidence in determining where the preyondite 
amce or graonter weight of the evidence lies, ff. Ts Ze tos 
Na, ASSES, BSB Cli. B48; Srdech Ys Cbs Site Gen See 276 Th. 
Apps S41; Syere Be TuLLix cosa, 267 LLl. App. 495 LaReem Ye 
Wardelorby Gog, Ho. 26985, Appellate Court, Firet Dist. 
instruction Ho. 14 is subjest te the chjection thet the 
¢lement ef the manbey of witnesees cas omitted. Tks 
glenent, bewever, ceunsel for the deferncante concede was 
included in inetruation Se. la. By inetructian Yo, ld, 

the jury were told thet in determining the question on 
#hich side the prepemdercnce ef the evidence Lies, ther 
should take into comeidcration "all the other facts and 
cireumstances proved om the trial, if any." We are, thervite 
fers, of the opinion that these two instructions, while 

not strictly accurate when read together, are not #0 mise 


leading as to warront a revereal of the judgment. 


ae 


do wedeau. sit eur Jf judd Bhat tom oro yest  seaventie 


@ of Re YG hie WaeveY wh gonetieset snnieette 


those ef Fis Jot? ages? Qe wean ae dee gale kinee 
Re seigeeds oi yadaiersdoh at yeh snie espe. Fh ORM Gx: 
Cite maifaussiones « wf nomebivs wi Bs voreveowodewy ems. 


pekzaeids etl swoateumdvn: self na heneidcoe atawmde a3 Bo 


adagtaws fen geet $2 fatt ad Me saa Aa ssosradegd oF Pega 


od? Io wWawtges: ss ostiied .qosktedonee Aataqge e287 


wsdeun ef3 to faomels oft Ledtioe Bh 2add bee "semen bee 


euetss ety a? toricpe ab SL at aabporsdend .eeenurie Be 
ado gnimictrerss at wet, os Sethae te G2 tend Sepey so Le 


sbtinds 0 69 erarbive add v8 astateheoedy eas “Te aediverp 


mesd eved Disows vii OT sbatetour Stet tds TO Reads 
bun a@oat ads Eda Sue stansive wit Efe ceuhanes os cect sted 


eeeaSqeny Gt camty gaitiwrseey of eeebise wl evometemmetio’ 


488 shad aS wedi sondctve unt 16 Sagiew were wy 49 seme 
SEL OPE 22 ah GAEL 2AUS ae Meadasl (BOT 1102 OR \agaal at 
ai gectek iS? -oeh «140 Sod. RA ok AR GARD aA 


ee Farkt ,IFrLG slike ,ESPOR sak .o0 Qirehedeee 


ONY Sas aotineye> any ey footie wl HY 228 aogpeeseaat 
abate S307 te@. cer weawontiw Is aedeext att te Pao de 

Sar apeasw goto owisd at? 18h Lond gravorad .taumbds 
o*h 0% medtousdaat YS AL +o auddogetans mh Debs fond. 

_ Me Bodsengp odd Qnseloivdeh of dass Bead oaOW IgREt, ott 
yest ,anks SHA sie wit le enmerhiasyeny nth wha eke 
bee afewt teste aia Eda” Rod seio diame  aeag wid diworte 
wrieds .o1e a “swim Yd , takes off mo bowery apemad , ond 
elide ,nacivourteni oes scott ¢ tt Nothin ai aicmak 





o-rhebiaodpenstanal publenipmemnes csstanier 


abte 1h) 


by ey bo ar a | 3 a . ee sank tA Bee Sn, 7 “ ee 


—. 


eG 


Finding ne yeyersible exror in the record, the 


judgment of the @irowit Court of Cock County will be of firmede 


APF INGOND» 





216 


PEOPLE OF THE ny oF 
ILLINOIS, 





Defendant in srror, / ERROR TO 
‘ 3 
‘ j MUNICIPAL COURT 
vs. \ j 
\ / OF CHICAGO. 


LOUIS ROSENBERG, ‘, j 
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MR. PRESIDING JUCTICH MeSURCLY 
DELIVERED THE OPINION OF THE COURT. 
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~/ Defendant, Louis Rosenberg, cherged with the 
crime of obtaining money by false pretenses, was found 
guilty and sentenced to imprisonment and fined. By this 
writ of error he secks to have the judgment of the court 
reversed. 

\ rt is argued that the information is whelly ime 

sufficient. Under the statute + chepter 38, sec. AOE, 
Hurd's Tl1. Stat. = the accusation will be sufficient if 
it states the offense in the language of the statute, "or 
sO piainly that the nature of the offense may be easily 
understood by thd jury." ] the information charges that the 
defendant on a certain day, in Chisago, "did with intent 
to cheat and defraud and to obtuin money by false pretenses, 
did obtain from the affitant the sum of one hundred and fifty 
doliars (3150) by falsely representing to this affiant that," 
- followed by averments in detail of a number of representations 
made by the defendmmt as to services performed by him and 
expenses incurred, and correlative averments dmving that 
defendant had done each one of the things whieh he repree- 
sented to have been done by him. ‘the omission of the 


statutory word "designedly” is not fatal where the infore 
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mation avers with perticulcerity representations of things 
done, with a negstive averment as te their performance; the 
existence of such facts would be impossible without knowe 
ledge and design on the part of the defendent; therefore 
knowledge and design will be implied. 

The information was sworn to by Anna Myrtle Moss, 
and the averment that the money was obtained "from this 
_affiant" is sufficient. It will be presumed that the money 
was in genuine money of the United States unless the infore 
mation is challenged by motion to quash, which was not done 
in this case. This observation is also applicable to the 
ebiection that the informatio fails to specify the kind 
end value of money. We think it sufficiently appears that 
the person defrauded by the false representations wes the 
person filing the information, and it elso sufficiently 
appears that she relied upon the representations made to 
her, If the defendant made representations es to the things 
done by him, while the fact was that he did not do them, 
it would follow that he mew such representations were 
false, It will be presumed that the person filing the in- 
formation owned the money which wes obtainedfrom her. None 
of these objections <0 to the substance of the information, 
and as there was no motion to quash, the motion in arrest 
of judgment would not reach such defects in an information, 
for, as it was held in People v,. Veber, 152 fll. App. 102, 
whatever is included in or is necessarily implied from an 
express allegation necd not be otherwise averred., See 
Maynard v. People, 155 Ili. 416. 

Other points are presented which ge to the pro= 
ceedings before the court. None of the evidence has been 
preserved by a bill of exceptions, and it does not appear 


from the record that all of the proceedin:s in the trial 
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court are before us. Under such circumstances it will be 
presumed that there were proceedings before the court 
sufficient to sustain the judgment. The record shows that 
the defendant signed a waiver of trial by jury, and it is 
Claimed that subsequently there was an attempt to withdraw 
this which was denied by the court. However this may be, 
in the absence of a complete bill of exceptions showing all 
the proceedings before the trial court, every presumption 
will be in favor of the regularity of the procecdings,. 

Other sug:mestions are made but are not of 
sufficient importance to require that the judgment be 
reversed. It is therefore affirmed. 


APPIRMED. 
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An information under see. 498, chan. 33, Hurdts Ill. Stet. whish omits the werd 
esisnedly" used in said ssetion is not fatalla defective where the information 
ers with particularity representations of things Jone, with » nesetive sverment 


to their verformanes; knowlsiss and desisn will be imolied, 


An information under sec. 493, chan. 38, Hurd's 11]. Stat., is suffitient which 
ers the toney was obtained "from this affiaent", or which feils to allege the 

ney was: Senuine money of the United States, or the kind and velue of noney, or 
at the oerson jJefraujed was the verson filing the information, or that he relied 
ths information given him, or that the defendant knew the falsity of his repre- 
ntations as to things done by him which he had not done, or that the oerson 

ling the informetion owned the money obtained from him: and & motion in arrest 


judgment will not reach such defects in the absence of & motion to cuash.: 


Where none of the evidence is preserved by bill of exceptions, ani the resord 
ils to show all the orocsedings in the trisI court are before the sooellete court, 
will be presume3 there were proceedings before the lewer 2ourt suffisient to 
stain the judgment; and every oresumption will be in favor of the regularity of 


> proceedinss. 
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THE UNITED STATES LETHOGRAYE COs 


a corporation, 
Plaintift’ an Error, 
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ERRUR TCO KBUKRICIFPAL COURT 
vs. 
OF CHICAGG, 
AKERICAN IRONING maces CO. 
a corporation, 

Defendant in Error. 


UR. PRESIDING JUSTICE NeSURELY 
DELIVERED THE OPINION OF THE COURT. 


Sia taieee by its statement of claim sought to 
recover a balance due for goods, wares ond merchandise sold 
to defendant under a certain contract, befendant by its af- 
fidavit of defense denies the making of the contract as ale 
leged by plaintiff, alleges the meking of another contract 
covering the same subject matter, in which plaintiff is in de 
fault and consequently indebted to defendant, for which it 
makes a claim of set-off for the amount of 9190.10, Upon 
trial by the court the issues were found for the defendant as 
to plaintiff's statement of claim and for the plaintiff as to 
defendant's seteoff, ilaintiff by this writ of error brings 
in review the record and judgment of the court, and defendant 
has filed crcoss-errors pertinent to its claim of set-off, 

| There is no serious dispute as to the facts 
giving rise to the controversy, | blaintiff is engsged in the 
lithogravhing business at Norwood, Ohio; the defendant is 
located in Chicago, In the fall of 1913 Mr, F, L. Wilke, a 
Uhicago salesman for tie plaintiff, called several times 
upon the defendant and solicited an order for a quantity of 
lithograph displays or, what are called in the trade, 
"sutouts," After negotiations defendant placed with kr, 


Wilke an order written on one of the printed forms of the de- 
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fendant, This order was not accepted by plaintiff, which 
made out an order on one of its own printed blanks and through 
its salesman, Mr, Wilke, this latter order was presented to 
defendant and signed by it, This order, which is quite long, 
contsining a number of specifications and details, was for 
2,000 cutouts at a price of 65 cents each, totaling $1,860, 

At the bottom of the order, which was printed in psrt and 
partly typewritten, was this clause: "Subject to acceptance 
in City of Norwood, Ohio, by the United States rrinting & 
Lighograph Co,, sole sales ayent." (The difference between 
tis name and the nme of the plaintiff is immaterisl,}) in 
reply to this order plaintiff sent to defendant a purported 
acceptance, whicii in several particulars was not in accord 
with the terms of the order, Tfumediately upon receipt of 

this defendant wrote to plaintiff noting the variances and ashing 
plaintiff to acknowledge receipt of the letter, "as the order 
is somewhat at variance with your acknowledgment,” ‘'o this 
plaintiff replied, saying, “We did not reply to yours of Jame 
ary ord, having referred same to our Chicago office to take 

up with you.” Subsequently Mr, Wilke of the Cnicago office of 
the plaintiff called upon defendant to settle the matters 
raised in the above correspondence, At this and a subsequent 
interview the defendant, acting through its president, ir, 
Grosse, ond Mir, Wilke, representing the plaintiff, entered 
into an oral contract as follows: The defendant agreed to 
purchase from plaintiff 1,000 cutouts, defendant to pay 
Plaintiff g900 therefor, the whole 1,00G cutouts to be billed 
and paid for immediately, the cutouts tc be kept in storage 

by the plaintiff and shipped to the defendant in lots of 

about 250 at sucn times as the defendant should call for 


them, Subsequently 5ll of these cutouts were shipped to and 
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accepted by the defendant, and a bill for 1,000 cuhouts was 
rendered the defendant in Karch, 1914, for $650, which was 
paid, Under the oral contract for 1,000 cutouts 489 more 
were duc to the defendant, Flaintiff did not ship this nue 
ber but shipped 1,600 cutouts in a single shipment and in- 
sisted upon the defendant accepting the same, No opportunity 
was given defendant to accept the palanes due on its contract 
for 1,000 cutouts, that is, 489, ‘The defendant refused to 
accept this shipment from the railroad company. 

Plaintiff claims the existence of a contract of 
purchase for 2,000 cutouts, Defendant maintains that the 
only contract made between the parties was the oral contract 
for 1,000 cutouts, and that as it has advanced payment for 
cutouts not delivered, it is entitled te recover on its set- 
off. 

We are of the opinion thet the writings between 
the plaintiff and the defendant did not amount to a contract, 
Plaintiff argues snd predicates its claim upon the assumption 
that the writing dated December 19, 1913, wich is the order 
for 2,0C6 cutouts, was the contract of the parties. This 
however is error, as it appears clearly from the languege of 
this order that it was merely en offer made by the defendant, 
and in terms it is made subject to the acceptance in Sorwood, 
Ohio, by the United States Printing 4 Lithograph Co, Whether 
or not thie order would be accepted was uncertain, #nd until 
it was definitely and without wodification accepted it was not 
avelid contract, This would seem toc clear to require argue 
ment, A case directly in point is Holder v. Aultmwan, 169 


U. & 82, fhe purported acceptance by the plaintiff in reply 
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to this order varied from the terms of the offer, and there- 
fore created nme contract but amounted to a rejection and left 
the offer no longer open, In vol. 9 Cyc., p. 267, is a long 
list of decisions supporting the proposition that an accepe 
tance to be effectual must be identical with the offer and 
unconditional, where one offers to do a definite thing and 
another accepts it conditionally or introduces a new term into 
the acceptance, his anawer is either a mere expression of 
willingness to negotiate further or it is a counter proposal, 
but in neither case is there a contract, Yunis rule is supe 
ported by such an abundance of autnority as to make further 
comment unnecessary, This is alse the rule even if the dife 
ferences mzy not be of great importance in the mind of one 

of the parties, The test as to the fact of a contratt does 
not depend upon the greater or less degree of difference be- 
tween the parties; the acceptance must be in the identical 
terms contained in the offer, 

The situation, therefore, was, when ir, Wilke 
called upon the defendant pursuant to instruction from the 
plaintiff's home office and its letter to defendant, that 
the matter was entirely open, and the parties through their 
representatives were competent to make such agreement or 
contract for the purchase of cutouts as might be mutually 
agreeable, That the contract was then made between these 
parties for the purchase of 1,000 cutouts is not sericusly 
disnuted, Hy its letter of January ¢, 1914, stating that 
the Chicago office would take up the matter with defendant, 
plaintiff is estopped to deny the authority of ir. Wilke 
of its Chicago office to make the contract, by this letter 
defendant is informed tiat the matter had been referred to 


the Chicage office for settlement, It cannot repudiate this 
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authority, In Hearx et al. v. King, 162 vicn, “55, it is said; 
"that if one party refers another to a tnird person for ine 
formation, es authorised to aet or answer for him, He will 
be bound by the actions and statements of the person wo re- 
ferred to," Filaintiff's argument as to the sutiority of br. 
Wilke proceeds upon the assumption that on the date of the 
letter of Jamusry 9th there was a controct oetween the pare 
ties, and upon this assumption it argues that parol avi- 
dence cennet be permitted te vary tne terms of a written 
contract; but as we have atove stated, at this time taere 
WAS no contract between the parties, and kr, tilke had au- 
thority to make such contract as might be agreed upon, 

The court was oesked to hold as a@ yroposition of 
law, substantially, that when s principal permits a person to 
appear eye agent, either generally or for a particular 
purpose, ne will be estopped to deny sucu agency tc the 
injury of third persons who have in good faith and in the 
exercise of reasonable prudence dealt with the agent on the 
face of such appearances, This proposition correctly stated 
the law and should have been given vy the court. 

fe mold that when plaintiff shipped 1,60 of 
these cutouts, insisting tuat the written decuments were the 
real contract and that the purchase was Tor 2,010 cutouts, it 
repudiated the contract for 1,000 cutouts, Defendant, there- 
fore, was entitled te treat the contract as breached and to 
gue for damages. Its contract was for 1,GC0 cutouts, Tor 
waich it was to pay ¢9U0G. it received S11 of thesc, which 
the evidence shaws were worth $459,90, Lt has paid plaintiff 
650, and is therefore entitled to recover the difference be- 
tween these amounts, which is 190,10, ‘The judgment of the 


trial court was correct as to plaintiff's statexent of clain, 
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but a Tinding should have been nmde for defendant for the 
@mount cleimed in its seteoif, The judgment of the trial 
court will be sevinuad and judgment will be entered in this 
court for the defendant against the plaintiff for $190.16 
with costs, 


REVERSED AND JUDGMENT HERE. 
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SALVATORE DE SALVO, 
Defendant in irror, 4 
% WBROM TO THR RUWICTPAL 
Wa, ‘ ‘ 
X GOURT GF CHICAGO, 
AHTHUR E, ANDERSON, §. 
Wlaintiff in frrer. 


2001.4. 29 


Wei, JUUTICK BOLDOM DELIVERED THE OF ANION OF THE COURT. 


Pa ee Se Gree Se eee See” 


Vpefendant and plaintiff entered into a contract 
for the sale by defendant to plaintiff of certain real ese 
tate designated as number 1117 West Ghio btreet, Chicago, 
fhe gonsideration recited in the contract to be paid by 
plaintiff is $7,250, The contract also recites that (Sco 
was paid ae earnest money, and that on tie passing of the 
conveyance and closing of the transaction the remaining sum 
due on the purchase price should be liquidated by the pay- 
ment by plaintiff to defendant of 31,000 in money and the 
giving of a firat mortvagze for $4,000 and & second mortgage 
for $1,75¢, secured upon the premises sold, The contract 
and earnest money were to be held by Havigato Gavings Bank 
in ewserow for the benefit of both parties to the contract, 
James RK, Havigato, of the wank bearing bis name, was the 
agent whe negotiated the sale and procured the contract to 
be signed by the parties to it, 

Plaintiff has failed to join in error or argue 
the cause, 

On a trial before the court plaintiff had jJudg- 
ment Tor 50G, which defendant asks this Court to reverse, 
Plaintiff refused to carry out the contract and dewanded tie 
return of the enrnest money on the contention that ne had 
been induced to sign the contract to purchase thy property 
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Jaaes KH, Havigeto and the defendant, The representaticns ale 
leged to have been false concerned taxes for the year 1913, 
which plaiatiff claims should have been proratecd from Jaruory 
1, 1913, to the date of the closing of the transaction, and 
which would amount to about G80 in favor of plaintiff; and 
the further representation that there would be no extra 
charge for a mortgage of 325,750, wherens, it is claimed, an 
expense in this regard asounting to @150 was to be made, The 
amount of 95,750 referred to in the statement of claim evie 
dently covers the wortgages of $4,000 and §1,750 recited in 
the contract, (jie think the finding and judument are contrary 
te the evidence and the law applicable thereto, | 

It seems that plaintiff is ty birth an italian 
and hed at the time of thia transaction lived in this country 
ten years, He claims that ke did net understand the Englisn 
language, Navigate, woo precured plaintiff's signature to 
the contract, spexe the Italian languege, and it is in evi- 
dence that at the time the contract was gigned the parties 
present spoke in Italian and net in Dnglish. flaintiff paid 
the earnest money to Kavigate and not to defendant, and ne 
paid it at the instance of Navigato at the time ne signed the 
contract, 

[Neither in the evidence nor in the statement of 
Claim does it appear that any subterfuge was resorted to 
to prevent plaintiff from fully understanding the terms of 
the contract which he signed, / Defendant did not speak 
Italian at tie signing of the contract and it dees not appear 
that ne could speak that language, Nor is it claimed in the 
evidence that defendant made any representation to plaintiff 
which induced him to sign the contract nor any statement in 


relation to it or its terms contrary to such terms, Hor dows 


y 


ie aaclesinsesxqea oui’ | casbae ted wit iki Scbicte tohdaadistctos soma’ 
oSS08 S88 \, aad roe eoxas bouseoned ae ie'h aged avail eg heyet 
(issn mony aoaates w] meed vyed iicrsen emi ale, TWitnials do Siw 
bes ,woldoncuwts ond ko aakeeto aad So edad ent OF eed ‘ys 
bax sYieeniale to tavel mt o8G guede et tame ofvow Haba 
BtIxs oa sd bivow eteds decls me idede :9aesgo teaetwt ostt 
ae ,besmiafs #2 ti ane te te ,Ubt Be to egoatttom @ set ogee 
ett ,absm sd oF aay Odfe at settee prayer ect nk Q2neqRe 
sive mists Yo fiewsssta ad me 02 Bound tet O8N,8¢ te Jaweme : 
ai bestoet CET £5 faa Woo ot te acest bok eas wisyos eitito 
Ytewnos aves tiemybok Bite sathak? ott anid of] ooerdwos og 
(* -ofeTene oleae kteqa wal itt Devs ooken ave ame os 
aaifeds ax aie es es tthsnaety fad aneee 31° . 
etimwos eins as bowed we idouanns a bs %o Haid war oOR silat: ‘iin 
Seiiges sad banderade ton Hie a Saud cy ait eee ant 
ad ervtangie atPEieniese HStwOS IG ante  edayiral ssRengasl 
wives ai wh fh bas ,oeengmel set iael eae saeye dedaddind alt 
waiting ods beayie eee Jonxition sit say sxt oA dade wedeh 
biag Wisnies sa bai ak Fea bits auhiary tt odege Siteastg 
an ds taahaetab @2 toa tine CIO RLVHe G? Yonom Seertae ads 
eas? hongid ect omty ont a% neege ene ¥0 eavarging sat de ak bing 
to Smempdate eit #2 so eomehlives end ai toate soit 
of hotioset aew oywlietdwe Yoe Sead tao ree th eaed aitats 
20 antod vl? yodoandevebay yidut mows TMtetg seovorq of 
Waeoga son b2b suebentod \ ,bougta om nie Jomrdines ows 
aeedqe Jon anoh +4 baw hiesipites! abe ‘To phingie odd fa aatiag 
oad Ws Bowiato ob ei tay agaugaod Sasha ange bititos eal seas 
Wiswlalq e8 nelseseeeutgax Yaa sdox sashas ten dang oonpbive | 
al #naiesase wie ton Porson nde nate of sit boul ii 
sued fol ems uy oF YroteOD Bitat ody HO a2 od w | 





it appear that plaintiff interrogated defendant regarding the 
terms of the contract. There is nothing in either the statement 
ef claim or in the evidence in this record wiich justifies 

the inference that fraud or fraudulent conduct was resorted 

to by defendant or those representing him in the aatter to 
dnduce plaintiff to execute tne contract, Neither fraud 

in fact nor fraud in lew is inferable from the proofs in the 
record. 

The representations claimed to be fraudulent 
relate to the taxes and the expense of the two mortéenges 
provided for in the contract; we regard thes as being nore 
in the nature of promises to be carried out in tne future, 
than as representations of any existent fact, Guen repree 
sentations, if asde, would not constitute fraud, even 
theugh plaintiff was induced te enter into the agreement 
relying upon aucih representations, Say v, investment co., 
153 ill, #93, 

It ia not sufficient to allege fraud, Fraud 
must be proven like any other fact, and the acta er things 
done which in law constitute fraud must be proven by @ pre- 
ponderance of the evidence, the game as any other material 
fact in @ suit et law, Kehennan v, Mickelberry, <42 ill, 
117. 

Fraud ly never presumed, hen transactions 
may be fsirly reconciled witn honesty and when the weight 
ef the evidence fovors an konest motive, the conclusion of 
integrity should always be adopted, The contract here ine 
volved, in the light of the teatimony expresses the nonest 
intention of the parties and their sgreement, end cannot 
therefore be said to be tainted with fraud, 

We nold the plaintiff has neither stated nor 


proven a@ cause of action agsinst defendant, and we theree 
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fore reverse the judgment of the Kunicipal Court amd enter a 
judgment in this Court of nil capiat and for costs against 
plaintiff, 
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WV this is an appeal from a judgment of nil capiat 
and for costs in # trial before the Municipal Court witout 
the intervention of a jury. 

Tne facts involved sre, tuat defendants had a 
contract with plaintiffs for certain structural steel work 
at Sterling, in tnis State, under which plaintiffa were sue 


thorized to retain out of any moneys due defendants at any 
time sufficient to indewnify plaintifYse eguinst any claim 


or lien for which they or tnreir property might be liable, vn 
November 24, 1¥11, one David U'Keefe threatened @ sult at law 
agninst plaintiffs for personal injuries claimed to have veen 
suffered in and about the erection by defendants of the 
atructural steel work for plaintiffs, tluintiffs clained 

the right to retain about 4,000 due defendants to await the 
result of ('tkeefe's threatened suit, Sefendants not only 
denied liability, but also the right of planntiffs to retain 
the money then due them, The parties to this suit settled 
this controversy by defendants giving to plaintiffs a bond 

of indemnity in the panalty ef $4,000, conditioned that de- 
feniants should hold plaintiffs harmless from and agsinst all / 


liability for personal injuries suatained by any and all per- 
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$0ns as the recult of the carelessnesa or negligence of 
defendants, their agents or exnpleyees, in and avout the 
performance by defendants of their contract with plaine 
tiffs, agreeing te pay plaintiffs “all damages resulting 

or arising from such negligence, which way hereafter be 
apsessed agcinat them in any aetion wrought by any such 
person or persons, then tiis obligation to te void," cie, 
O'Keefe, true to his tareat, sued pleintiffe in tne Cireuit 
Court of Yhiteside County fer damnces for the personel ine 
jury wiich he clsimed he suffered woile engaged about the 
structural eteel eork being erected by defendants under 
their contract with plaintiffa, ‘jlaintiffs defended tne 
O'Keefe sult successfully and this suit is instituted 

in debt upon the indemnity tond hereinbefore referred to, 

in an effort to recover from defendants attorney's fees, 
witness fees, und other expenses vaid by plaintiffa in 

their successful defense of the GC'Kheefe suit, with interest 
upon @ll of such disbursexsenta, The attorney of defendanta 
assisted in tne defense of the O'Keefe suit by advising 
Plaintiffs! attorney regerding the pleadings and, at one 
time, as to the advisability of vrecuring a continuance, alwo 
as tc the advisability of employing additional eceunsel tea 
help in the trinl cf the cage and the propriety of procuring 
medical testimony 6n the theory that O'Keefe was malingering, 
Defendants" attorney was alao present at the trial, although 
he took no active part in it, He had what the Engiian bar 
terms a “watching vorief,* It also appears that in a metion 
to instruct a verdict for plaintiffe in this suit, defendants 
in the O'Keefe suit, the nome of defendants! attorney was 
coupled with those of plaintiffse' attorneys, After the vere 


diet of the jury in faver of plaintiffs was returned, de- 
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fendants' lawyer wrote plaintiffs' attorney a letter of 
congratulation, expressing his wonder whether the verdict 
was based on the legal question or on the fact that 
U'keefe was * shaming, | / 

The contract between tie parties and tne bond 
of indemnity were two different transactions, When the 
bond was given and accepted and the money due under the 
contract to defendants waa poid te then, that contreet and 
@ll its conditions were satisfied and the relations of the 
parties thereunder settled and ended, ‘The right to retain 
the money due under the terms of the contract until the 
outcome of the O'Keefe threatened litigation, was waived 
and the bond of indemnity in suit substituted in its plece, 
Thereafter the righte of the parties must be adseasured by 
the conditions of the bond, 

Nothing can be read into the bond which does 
not actually appear in it or that is net warranted by Lle- 
gal interpretation of the language used to express the 
intention of the perties, which intention must be gathered 
from such language, if plaintiffs had desired to have the 
bond cover their coste and expenses in defending the 
O'Keefe or any other suit, and defendants had been willing 
to yield to sucn desire, a suitable covenant to that effeet 
could have been inserted, jiability cannot be extenced 
by construction, Hy the covenants of the bond the parties 
thereto are bound, Whetner the canon of construction cone 
tended for by plaintiffs, - that the conditions of the bond 
be construed most favornoly to plaintiffs because the bond 
was drawn by defendants and proffered by thes to plaintiffs - 
cr the reasonable interpretation of the words found in the 


bond be indulged, the result will be the same, 
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The covenant is limited to "all damages resulting 
or arising from such negligence which may hereafter be 
assessed agains’ them in any uction brought by any such 
person or persons.” No damages have been assessed against 
plaintiffe; on the contrary, in the O'Keefe case the verdict 
and judgment exculpate them from damages.  e do not find 
anything in the conduct of defendants tht would warrant 
us in holding that they had put eny other or different 
interpretation upon the conditions of the bond than the 
law would but for such conduct plsce thercon. It was to 
the interest of the defendants to do all legitimately in 
their power to defeat the oction of O'Kecfe against 
plaintiffs, because if a judgment hud gone against plaintiffs 
the defendants wuld have been liable under their hend te 
pay the amount of the bond within the limit of its penalty. 
To prevent O'Keefe from recevering a judgment against 
plaintiffs was the sole purpose of defendants' interest and 
efforts. Sy their joint efforts they succecded. That 
success satisfies the condition of the bond and absolves 
defendants from all liability thereunder. 

fhe action of the trial judge in refusing to held 
a8 law apolicable to the esse the propositions of law 
tendered by plaintiffs was without error. The doctrine of 
estopyel was not invokable against defendants. The contract, 
as heretofore stated, was out of the case. The oblig:tions 
of the contract and bond were dissimilar. tach stood 
separate and apart from the other and subserved separate and 
distinet purposes. 

here is no reversible error in this record, and 
the judgment of the Municipal Court is affirmed. 
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SEORT OY COOK COUNTY, 


TRPESLOCITO 

SEDER OF KUPERION 
} APPOINTING RECUIVER. 
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mers “STELTAN Go REPLACE. ae feauivar| 
of the ia Palle Phreet “Samat 


Sewings anh. Josey ; C ie A. 3 § ° 


Guin MR TTH delivered the eninien of the 


Poy call 


eourt « 


vA ‘hie appeal <ea itnken frem as orfier cf the 
tupericr Court, smreinting a receiver of certain soourtticas 
held by the ecmmlaingant, “tebsel ¢. "Evra, ghe flied his 
vill of gemriaivt ce City Tressurer of the Citr of “hisage. 
The eltuntien divaitced te that the comminimeant, as City 
‘ropeurer, Bad on depornit with the Gs balle Chreet Trmet 
and favines Rawk certain fumis bolerwine ts the Cite of 
Chignes, te secure ths repeymernt of ehiech free time t time, 


the yasaagt aeet s teilieck, Soeye4 ee a it PEBNY > S ey 
Wnitea ee Ran netae TES tye : ¥ Company, mr ihe Ameriean 


Midelity Company haé oxmeeuted aertale bemts ac sureties. 
Yay ©, 1634, the City dewarnded Murthar scourity to Tneure 
the return of the Ol¢jy's tumas denoottiad with the bank, 
whieh at thot time amounted te some F480, 990. Tn coorliancs 
with this request. the vieo-rresident of the bank teened over 
to the compisinant bends enti ether securitf@es azerssntine in 
value about ©T66,.000. June 2%, 1934, the bank closed ite 
@cors, Jume If, 1924, & BAL] ene Phled in the CLranit Court 
for the vurrece of winding up the-bank, oni o receiver war 
eppeiuted the following dey. “he treacurer thersuper fe~ 
 manded of the sureties om the bank's tend a return of the 
* Ay : 
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: : aw Tae, 
| full amount of the §°60,900. 


“he Southern Surety Company CLlet ite bill 

againet the City eof Chisago, the teek, tte receiver, om! 

the ether ourctice or ite bends, in whieh 14 set um the 

giving of the bends by the bark, ita om lfabliity ae surety. 

ang the reseipt of seourities by the elty treasurer: it offered 

te pay the City cf Chieare the naxtenm ancont fer whish it wae 

roerensible, and seked that 1¢ be euhrogatet to he righte Ons, 
the Olty to a proportionate part of the seowritier. te thin ~ 
bill answers wore fled by the city, the reeeiver far the 
bank, emi all sureties on ite bonds exgert the ameartaan Mdel- 
ity Comrany. pileh Miled «& 4orurrer. The receiver of the 
tant Miled bio orees bill cuhy 17. 101%, end an amended ersne 
bLLL Wargh 28, 1015, in whieh he veayed that viehsel 3. Phymn, . 
City Treacurer, micht be ragudred te deliver toe his a1] the 
seourtties in quewt Lom. 


‘aly (8, 1024, Yteheel 3. “Lymm fied an eririral 
bill in the cupericor Court, in vhieh be eat up the matters 
airends stated im resard te the gevesit of funda with the 
bank, the taking of indoenifying bende, the chtatning of 
additional eesurities, and the subsequent fellvre of the bank: 
alee thet the various surety gompanice eet wn a elent to be 
subrogated ¢¢ the CLte'a interest in the peourtites and thet 
the benk ord ite reecivear claimed? an Interest in the came. 

Ve aeked thet the semrt degree that the bank or ite rasetver 

pey whatever cum might be due him ae “Livy “resgurer; that 

in default. be he dirested te <e]) the eclisteral, arrly 

the proceeds on ihe balancy =f ths imlebietmons “ne the 

City of Chics tran the bank, oad mare ALunonition of the 
a ewplue, if amy, to eush varties ast th such amounte as 


‘ib, mn be datewmined by the gourt. This bill made the : co 
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Surety Company and the other sureticn en the berk'’s bons 
portion deferiast. ag well na the receiver for the bank. 
hepwere were Quly tiled. end In this sult alee, the recetver 
tile a Greys PIL eenteining the wore allegations: and prayer 
fer reliet/ae were set out iv his erase bitd files in ths esee 
ot cont hern Sumety Cooramy v- Clts of | Shiease. Yarek If, 
7836, hye, by Lesve of acuet, anenfed hie B21] by tineart-~ 
ing & prayer fer the anpoiniment of a reeciver rendente ite. 
To thin amendment woe attached the affidearit of one Toate, 
First ageigtant trenourer., in whieh be steted thet Sloan 

wae me jengar Oity “resarres, bet hed boon engounded br one 
Sereel, Thereafter, on “arek Of. Iie. an exer was ontered 
eenseligating the twr cases under the mang of Viehwel 1. Plgem, 
Gity Tresesurer vy. Southern Cwsety Comey, #6 ai. April *, 
IG, on eetion of sempiainant “Lyn set vortous dovendant 
surety companies, en créer vac catered anrpointing a reeciver 
Prom thie order, Willem ©. Bildeek, he petebvey of the 


ia Mealie “Strest Trust ami cevines Bank, took this nnn ay 


in view of the fast that the cerpliairent's term of 
office had expired. and that he waa, 2% the time of the ontry 
ef the order, in nessesrion of some 6700.00 werth ef secur- 
ities in whieh hs had no interest. percennl cr effficial, the 
appointment of a reeclver wee necessary for the preper rro- 
teotion of the appellant az valli as that of the aereliss 
surety companies. 


Wo axe unable to sow the fwree of the suggention 
as Thhe appointment of the resstyer stiheut recuiring the 


moring parsive t¢ give ea bond was esreneeun.” ‘ad the meving _. 
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oe 


parties aitempted te take the custedy from 4 psorty claiming 
” tiie o intenwst in the ceousdites, o different question 
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moving parties. Tt ac obvicusly ts the sdvantage of all 
the partios alaiming an interest in the ceeurttiers that ther 
be taken out of the hands of on unbended gtake-holder and 
Plesed in the hamie of a receiver whe would eagure the in- 
tereate of the rartice by giving - bond, ard whe would be tn 


R32 things eubjeet to the directions of the court. “hose 
elrowmtaress Glearly conetitvted “erod® ensure,” within the 


mesning of the statute, for the appoimtesnt of « reaciver 
without resulrine ths mowing eartties te clive « bends. “or 
@o we think the suc¢estion that the Cireuit court, ohieh had 
fjeriedistion of the winding us cf the benk. war the proper 
trivenel te adjudicate the richts of the parties te the ca= 


eurities, has any hearing on the evestion ef whether the 


emt shevld ep should mot arecint « reseivyer. “he eontre- 


yersy vas ene within the conetitutiona!l jurtedietion of the 


fyperior Court, art fie juriadtetion of the sartigvier cer- 


troverey was net raleod by the aprellact. tut, on the cen- 
trary, he, after anawerine the oriwinal bili, Tlled aia srese 
bill in whiek he ceed offirmative relied. ot had the 
aspeliant, ty proper pleadings, ralee@ « furiadietienal creme 
tion, 1% wowl4 still have boon the duty ef the court te ore- 
heel the subject-matter of the Litimation until that avestion 
sould be rrereriy decidad. 


Sgunes] for apreliant further sontends that the 
faete disclosed by the rocerd chow that the accurdticr in 
question belong to the tank, and that, therefore, a receiver 
mught not to have been arpeinted. “e are wnable to agroe with 
this contention for the reason that the snertion ef the rights 
of the parties, whether 1+ rresented itself as a question of 
fest tr a question cf law, wae ene whieh the shanesllicr sould 
net properly detercine until fuliy sdvised by soursel, and 
wrtil fully advieed, it vas hie duty te take steps te sresorve 
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MR. PRESIDING JUSTICK BANNERS DELIVERED THE OPINION OF THE CouRT. 


of equity an amended bili of complaint filed in a suit to 


Thia appeal is from a decree dismissing for want 


foreclose o trust deed executed by fueter and his wife, 
Minnie, to secure his four notes dated Sept. 1, 1892, one 
for $5000 and three for $1900 each. 

the principal questions presented are, wus the 
suit bared by the statute of limitations, and was the 
transaction usurious? The deeree apvears to have been 
entered on an affirmative answer to one or both questions, 
whereas we think both should be answered in the negative. 

In our opinion the amended bili, filed Dec. 

24, 1915, does not state a different cause of action 
from that stated in the original bili, filed Jan. 3, 
1913, if, therefore, the final payment of interest was 


made Feb. 6, 1903, the suit was brought within the 


statutory period of ten years, | 

\ By extension the notes matured sept. 1, 1900. 
The semi-annual interest of $280 was paid regularly up to 
Sept. 1, 1899. On March 1, 1900, $80 wes paid and credited. 
mn Feb. 2, 1902, 38000 was paid and applied first, to 
liquidsete the accrued interest m all the notes to that 


date, next, to the payment of the note fer $5000 and 
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ene note for g1000, and then to the reduction of the other 
— ; 
two notes to $635 each, Such application was proper, 


especially in the absence of any direction by tne debtor, 


Nene 
i 


(Xonzon v. Keyer, 190 111, 105,) a 
Being importuned for interest in the fall of 

1962, Rueter in Secember or January following gave thie 

agent of appellant, Armin W. Brand, holder of the notes, 

@ mote for $50 of a third person payable ta the order of, 

and endorsed by, Sucter, whieh was colleated on feb, G, 

1863, and ercdited of that date, of which Rueter was notified, 

fhe recerd discloses no agreesient te accept ine note as 

payment of any part of the debt, and no circumetences thet 


— 
reige @ prepuwaption that it was so taken, ) +t wG@uld there- 
fore be deemed cenditional payment only, (Chel tenhen tone 
& Gravel Co. v. Getes ron Yorke, 124 id, 623) and az of 

the date ween it was collected, Gn the date of Tiling the 


omens 
original bill, therefore, the atatute had not run, | 


— 

Rueter borrewed the meney to improve one of the 
lets conveyed by the trust deed, Ee applica to one 
Blumenthal, @ siorteage broker, for the loan, and agreed 
to pay him a commission of 445 and the expensee connected 
therewith such as examining abstract, recording, etc, The 
letter submitted it to one iohsel rend, whe looked over 
the preperty, accepted the security, and gave blusenthal his 
check for the amount ef the loan, YeOLG, Blumenthal deducted 
therefrom g2uc for bis commission and peid out the balence 
tc Hueter's centractor on Rueter's org@ers. iluctor 
requested blumehthal to get an extension of time as aforesaid 
en the netes, which was done end fox which he paid blumenthal 
another commission of yevuuU, No pert cf either Commission was 
received by the Lendet, Brand, turing the year 1892 


Blumenthal meade citner ioans fer said Srand and he collected 
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the interest on the notes in question while said brand 

owned them. They became the property of appellant, 

Armin Y. Brand, in 1899, after which the payments thereon 
were made to the latter's agent. Neither the lender nor 
subsequent cwners of the notes received or agreed to receive 
more than the legal rate of intcrest thereon. The com- 
pensation paid to Blumenthai for negotiating the loan and 
procuring an extension of the time of payment, was «ccording 
te contract between him and the borrower, with which the 
lender had no connection and of which he had ne kmowledge. 
The essential facts of this case sre not different from 
these in the case of Hoyt et al. v. Pawtucket Institution 
for ~evings et al., 110 id. 590, which were held not to 
constitute « usurious trenmsnaction., (See also, Gantzer v. 
Schmeltz, 206 id. 560; sanford v. Kane, 133 id. 199.) 

Evidence was received tending to show that ~ 
Blumehthol had not taken out a license as required by the 
ordinances of the City of Chiengo,| whieh might be relevant 
if Slumenthal was suing fer his commissions, but which is 
not relevant to the issues here. _ 

There was alse evidence that the notes were 
signed Sept. 3, 1892 and dated Sept. 1, 1892 and that the 
original loan was not paid over to Slumenthal until Nov. 
10, 1892, but that the interest was paid thereon from the 
date of the note. The record doea not disclose whether the 
lender held the money for Rueter's use from the date of the 
note. The arrangement between him and the lender in that 
respect was not shown, rand agreed to make the loan bcfore 
Sept. aoe he held the money for Rueter's use from that 


date the transaction vas not tainted with usury by paying 


interest from that time. ‘The burden of proving usury was 


on the debtor, and was not established. (Cobe v. Guyer, 
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237 id. 516.) Besides the interest, if usurious was paid 
vefore maturity and before the transfer of the notes to 
the present holder. (Culver v. Osborne, 231 id. 104.) 
The decree wili be reversed, and the cause is 
remanded for entry of a decree on the amended bill in 


harmony herewith, 


REVERS <D AND REMANDED 
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JAMES J. RYAN, 
Appellee, 
\ APPEAL FROW 
vs. COUNTY COURT, 


COOK CCUNTY. 





CHICAGO FOUNDRY COMPANY, = | 
a corporation, 4 ; 
Appellant. = / +r PR a Ee 

. / 200 1A. 49 


é 
MR. PRESIDING JUSTICE “BARNES DELIVERED THE OPINION OF THE COURT. 


va 


County Court, and based upon an award made for appellee 


This was a suit in assumpsit, brought in the 


against appellant under the Workman's Compensation Act 
of 1911, which was signed by only two of the three 
arbitrators appointed thereunder. 

Invoking the common law Hite: appellant urges 
that the award was void because not signed by the three 
arbitrators. Section 10 of said act contemplates joint 
action by a board of arbitrators appointed thereunder; 
and it is provided in paragraph 9, section 1 of chapter 
131 R. Se, relating to the construction of statutes, 
that 

“words purpotting to give a joint authority 

to three or more public officers or other persons 
shall be construed au giving such authority to a 
majority of such officers or persons." 

Construing the Compens:tion Act with the aid 
of this section, we think the award was authorized, 

It is also contended that the case does not 
come within the class of cases of which the County Court 


has jurisdiction. As that court has jurisdiction in all 


actions where assumpsit will lie and the damages do not 
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exceed $1000 (Sec. 7 County Court Act, Ch. 37 R. S.3 and 
Par. 6, Art. 2, ch. 79 2. 3S.) and as assumpsit is a proper 


remedy on an award (McDonald v. Bond, 195 111. 122,) and 





the award declared on was for less than $1000, and the 
judgment for {501.25 does not exceed the amount of the 
award, the point is not well teken. | 

The court properly excluded offers of evidence 
bearing on the question of whether the defendant company 
was liable under the Workmen's Compensation Act, as it 
was not relevant to the issue presented by the declaration. 
The judgment will be affirmed. 

AFFIRMED» 
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THE P&CPLE OF THE STATS 
OF ILLINOIs, | 
Defendant in Lrror, RROR TO 
’ CRIMINAL COURT, 
VS. 


COOK COUNTY. 


Pa = S 

EW &f R i ra 
\y T AR 
see, [ 


baat — Ci as i 


ABRAHAM GLICK, i j 
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MR. PRESIDING JUSTICE BARNES DE&LIVERED THE OPINION OF THE COURT. 


Velaintirr in error was indicted for larceny and 


receiving stolen property, the value of which exceeded fifteen 
dollars. He pleaded not guilty and the case proceeded to 
trial. There appearing to be a variance, the state's 
attorney asked for a continuance and the defendant for his 
discharge. The court suggested a plea to a misdemeanor if 
the defendent was “willing to take a chance to take a year 
in the House of Correction.” At the conclusion of some 
discussion between the judge and the counsel, the attorney 
for defendant remarked, "I think the best thing, your Honor, 
wii be to withdraw the jury." Thereupon without further 
remarks the court said; “On motion of the defendant, the 
jury withdrawn and the defendent's plea of not guilty with- 
drawn and the defendant's plea of guilty eitered, and the 
defendant warned and sentenced to the House of Correction 
for one yeer and fined one hundred dollars a4 costs." 


a 


[ xe explanation of the consequences of the plea of 
guilty (if we assume one was properly entered.) was made by 
the court, and ne witness was examined us to the aggravation 
or mitigation of the effense, The statute required both. 


(Sec. 4, Div. 13, Criminal Code, Krelage v. People, 224 Ill. 
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456.) If we may assume from the bill of exceptions that 

the calling of witnesses was waived, and that defendant 
acquiesced in the entry of a plea of guilty and a sentence 

to a year's imprisonment, still we can not regard the 

court's remarks above quoted as a compliance with section 

4, Div. 13 ef the Criminal Cede requiring that the plea of 
guilty "shall not be entered until the court shall have 

fully explained te the accused the consequences of his plea," 
especially when the punishment imposed exceeded that which 
the court intimated might be given. |The court at one point 
ef the discussion referred to the "maximum" penalty, but dees 
not appear to have explained to the accused what it viel ma 
procesding was teo loose to be countenanced as a compliance 
with the statute or a precedent in a case where one is 
deprived of his liberty. Therecord as made by the clerk 
shows a compliance with the statute, but it will not prevail 
aS against what is shown in opposition to it in the bill of 


exceptions. (I. De he Me Rye 


~— 


Vv. Hendraan, 196 id. 501; 


COs 
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WeChesney ve. itsophs, 174 ic. 
The judgment will be reverged and the cause 
Yomanded , 


REVERSED AND REMANDED. 
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OLD ROSE DISTILLING COMPANY, / 


) 
a corporation, 
Defendant in orrer, ERROR T 
\ f MUNICIPAL COURT 
vs. \ ; 
\ é OF CHICAGO. 
ELIZABETH P ARKH Tk f Ae 
Plaintiff in rer. 4) 
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MR. JUSTICE MCDONALD DELIVERED THE OPINION OF THE COURT. 


\ eevuediat in error (plaintiff below), brought an 
action of forcible entry and detainer against plaintiff in 
error (defendant below), for the possession of certain 
premises; plaintiff's right of possession being based upon 
a lease entered into with one NeGivern, the owner thereof. 
The court having found the issues for the plaintiff, and 
having entered judgment thereon, defendant brings error. 

fhis suit is the aftermath of a similar proceed- 
ing fer the possession of the same premises, brought by the 
said MeGivern against the defendant, wherein the court also 
found against the defendant, which judgment was later 
affirmed by this court upon a writ of error. McGivern v. 
Rlizabeth Parkhill, Ill. App., Gen. Wo. 20826. 

It is urged that during the pendency of the writ 
of error in McGivern v. Parkhill, supra, the present action 
should have been abated. VIt is a sufficient answer thereto 
to say that this question should have been raised in the 
court below, and comes too late when raised here for the 
first time. (Hailman v. Buckmaster, 8 Ill]. 498). Further- 
more, the pendency of a writ of error cannot be invoked to 


abate another similar action unless the former operates as 
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a supersedeas. (NeJiiton v. Love, 1% Til. 486). A 
supersedeas having been denicd in MceGivern v. Parkhili, 
supre, defendant's contention that the present suit should 
have been abated is without merit. 

In the present action H. J. Parkhili, the husband 
ef the defendemt, wat originally the sole defendant. Sub- 
sequently his wife, the defendant herein, was made a joint 
defendant. Later, however, H. J. Parkhill was dismissec, and 
the case procacded against the defendant alone. It is urged 
that this substitution of parties defendant censtituted a 
new cause of sction. “Such, however, is not the law. 
Metropolitan Ine. Co. ¥. People, 209 Iii. 48; Thomas v. Fame 
ans. Se., 108 111. 91. 

pefendsent has alse reised other points, which 
were adjudicated in KeGivern v. Parkhill, supra, end hence 
they will not be censidered here. 

Finding ne reversible error, the judgment wil? 
be affirmed. 
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MR. JUSTICE MCDONALD. DELIVERED THE OPINION OF THY couRT. 


JOHN HORFT, ; 
Plasn sats in urrer. 
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VY On July 15, 1911, defendent in error (complainant 
below), was granted a default decree of divorce, on the 
ground ef desertion. On the day the said decree was 
entered, plaintiff in error (defendant below), presented 
a motion to set aside the decree, and for leave to file 
his enswer, which said motion was entered of record and 
continued, On Mareh 4, 1912 defendant presented his sworn 
anawer to the bill and an affidavit in support of said 
motion. The court overruled said motion, and te review 
this action of the court, this writ of error hes been 
prosecuted, 

It is contended by the defendant that the court, 
in overruling said motion, abused its discretion. Undere 
lying this contention is the claim of the defendant that 
his affidavit and swern answer set forth a meritorious 
defense to complainant's bill. ve cannet agree with 
this contention. | 

fhe answer filed by defendant denied the wilful 
desertion and its continuance without reasonable cause, as 
set forth in the bill. -aid answer admits, however, that 
the defendant had been living separate and apart from the 


complainant from the date of desertion alleged in the bill 
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(November 4, 1907) to March 4, 1912, the date the affidavit 
and answer were presented to the court and the motion denied. 
Defendant, in his answer, seeks to justify his leng absence 
from his wife, on the ground that she had caused his arrest 
en a charge of disorderly conduct; that when that suit was 
nolle prossed, the justice of the peace before whom it was 
pending, werned him (defendant) that complainant wanted him 


to stay away from her, | such action on the part ef the said 


Neer 


justice of the peace, not shown to have been concurred in by 
defendant's 

the complainant affords no justification for/continued 
absence. | Defendant's answer further alleged that prior toe 
the desertion in question complainant's adult sens had 
threatened te take his life if he did not leave the home of 
complainant, after which he did leave and stayed away for 
seme time, believing that said threats would be cxrried out; 
that complainant mew cf said threats, and consequently had 
her two sons arrested; that seca ri his arrest of November 
4, 1907 he feared a renewal of hostilities on the part of 
complainant's said adult sens; that because of the fear of 
these sons and the warning of the court, he stayed away. \/iueh 
conduct on the part of her children can net be attributed to 
the complainant unlese it be shown that she aided and abetted 
therein. The answer itself indicates that such was not the 
case, for it alleges that complainant had caused the arrest 
of her two sons because of these threats made against defendant. 

¥rom «= careful examination of the record, we are 
unable to say that the court abused its discretion in overe 
ruling defendant's motion to vacate the decree, and for leave 
to file the snswer in question. Accordingly the decree will 
be affirmed. 

AFFIRMED. 
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UR. JUSTICES MEDONALD OSLIVERED THE OPINION OF THE cCouRT. 


_apporbanrts complainants vetowh; filed a bill to 
restrain apverive;- iugene Se Pike fene of the defendants 
helowy, from entering judgment upen a note for 21,250, dated 
¥Yebruary 1, 1908, due six months after date, with interest 
ub thg rate of 6% per annum from date. By stipulstion, 
defendant, Pike, whom We shalt hersinafter desicpnite’ as the 
Srose-complsinent; was permitted to file a crossebili in said 
cause, wherein he prayed thst a decree be rendered in his 
favor for the amount due him on the note in guestion. 
Allegretti, {the other defendant telo#wy, was dismissed from 
the suit by consent of the parties. Upon a hearing of the 
cause thus consolidated, the chancellor found the issues for 
the crossecomplainant, and entered a decree in his favor for 
and dismissed complainants’ bili for want of equity. From 
this decree, complainants appeal, 

Ey virtue of a lease dated January 29, 1907, 
between the cross-complainant and Allegretti, the Latter had 
a ten-year leasenold on certain premises therein mentioned, 
located in the City of Chicago. About the time of the 
execution of said lease, Allegretti organized a corpor:tion 


bearing his name, to which he forthwith assigned the lease 


ra 


Pe mail 





\ ty 8 eb ae 2 se 
2 ( avimcteaaa ie 
in TAS oa , “y em 
ri vitor | | See ad m 
__oRPRUES 2 2505 ae et Go ae i ee. 
ab us . oats at HOU 
G S vA. t 00 US nm at ra “seattegth amish, 


=F B Rt so rah oe ‘ecorteantr ‘eaawieo won tuire ime 


2 i) 


es deed & begin retay _adpanintgers Marne 





(ops « 





atest tad ault Rac) ent BULE 0% anomuieg ve ES 


baba 


betak. ,08%, fa «we? atom B sony 2d oeergtaart anitwtne moth ak 





guate dik ete sotgh 109s. Bag nem mie auth | BORE 2 wavs 


Hor gnsuade g “es ~ ated imerre't aeratocenes Lhd ee a ota get a8 


atartn ven 


ei. 


ota BE WHER IT RSS TAREO IE Lneety wet ete senna 


Beane ME ihidenaors & pra bid bape bs kensoe ait 





ais at bets oest , aereb Fs) tase Poway ant hosed aoe 


waaay ony a aton ane “eo nko esti reise autt 70% seve 


Reali 


ment deaakmeky aww ietet 3 aban hob apatto onde Aisoapee 
ante to okies # rer seid ails %6 ores ue siue ewe 
20% anpaak ett fan's woLtar seat wut sbostab testes, isp oaxigo 
10% — akd na SOG) a boredeey ona Hemi Comoe -eaeEs bes 
oor bEoa oo ath sees Pains oate ants HT ‘te sas, vodid 
mo Te 42 bun tO 3 rue <6 ikke Ing emindsSme0 pawasmass hme 
Lae qua ad rasta degmeys ooraeb ‘etat 
808 2 Yiantint beta esagt a BW oat cky ue . Pe 
kart xettes aus ,kttorgella fetes nen Squo0 -waeree, oat mows od 
«Pemekiagen nieross Rcxeeonsigi aesendieaend 0 ‘Seoriooned sana, s 
eit to omks outs tuewn - Wal bet te ytey. ead _ pegave ne 
_mbturoqzo a renenayre esha taaee cm baat ve eres eek 


a  ——- | y hdres en Ne ae a ee ee | 





ah 


o2e 


in question. Sy an arrangement with Allegretti, the 
complainents subsesuentlv became atoekholders of the 
Allegretti commany. 

The note in question waa signed by complainants 
and Allegretti, as makers, and was siven for accrued rent 
which the company owed the crosseromnlainant under the 
lease hereinebove mentioned. Prior to the maturity of said 
note, the complainants transferred their ateek in onid 
comany to Allegretti, whe, in coneidersticn therefor, 
egreed, inter slia, te indemnify and save harmless said 
complainants from linbiiity on seid note. 

Oprataberrceieted 

POSIN Ss ,centend that the srossecomplainant was 
fuliv informed of the last aheveemerntioned osrecment and 
assented thereto; that when the nete in ouection matured or 
August 1, 1998, crassecomplsinent end Allegreatti, without 

creda 2arwatubs 
the knowledice or consent of the epsbelierts, etered inte «x 
binding agreement, extending the time of payment thersof 
for the yeried of one vyesr frem seid dste, by reason shered 


Cet JA Ons. BBs Bh xh 
the seid-aspeblents were relessed from linzbility. The 


orrrb.Carrn awk y 


chancellor found that had failed to establish, 





by a@ preponderance ef the evidence, that a binding extsenaion 
agreement had been entered into, and it is urged bx the 
apneldenmes thot such finding is clesriy and manifestiy 
against the weieht of the evidence. 
chs Qaemrove 

Om bahalf of the-npneliants, Allegretti testified, 
by way of a deposition, that when the nste in ausstion became 
@ue, he had a talk with cross-complsinant, im which he asked 
for an extension of time on said note for one year, and thet 
the cross-complainant granted the extersion; that he 
(Allegretti) agreed to keep thie money end pay interest 


thereon, for one year; that crass-complainant did rot make 


any demand for payment of this note before the end of the 
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year; thet just befere august 1, 1969 he received a letter 
from crosr-ceormplseinent, reintivre to the payment oF this 
note on Aauguet firet, te which he repj.disd in substence, thet 
he had received croee-compininant!s Istter; that it would be 
impossible for him to comply with his wishee regerding the 
note, but thet he would tring in a5 mich sa he could by the 
first of august, He further testified that the time of pay- 
ment of this neta was subsequently extended from time 6 
time; tnat he paid the rawiede Gs said notes after the first 
year's extenusicen, as agraeds o of which was without the 
CASPER AA MARS 
knowledge or consent of the ahoce earns » 
| htecas 
Edwin: J. bores, anether gitnuess oa beheif ot ti z 
atpebiané>s, whese testimony vss elec sebmitene by way oF A 
deposition, correborated Albicgrett’ in thet ne hea haa ro 
knowlesge of the exteneion agreaitnt between cross=complainent 
and Aliegretti om the 21,250 note. Me testified further, thet 
the first information he hed that the ucte hac sot teen paid by 
Adlegretii, came from bie brother, evout Tour years after its 
Maturity, when the crogs-complainant demandca payment thereof 
and threstened suit; thst Allegretti was in a position te pey 
this nete at maturity, tut thnt sinee then he had become oe 
bankrupt. 
Miwielieaks M. Bowes, anotner witness en behalf of 
the-appolianes, testified that he had no Imowledge until 
June, 1932, thet the note in question had not been paid; that 
prior thereto he had Had no communication with crosse 
complainant, with reference to the unpaid note, nor had he 
any intimation that the time of payment thereof had been 
extended, 
Phe crossecomplisinant, in his testimony, admitted 
that he had « conversation with Allegretti at the time the 


note in question matured, but denied having granted him an 
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extension of one year on the payment thereof. He also 
testified that when the note fell dre es Oecd 
him to extend the payment thereof. He further denied having 
received interest for the period for mie eee eae 
the note was extended, and denied all knowledge of the fact 
ay OS no further interest in the business, 
or that one Connell had intended becoming interested therein. 

The witness ¢. %. Greenfield, was attorney for 
ALlegretti in most of his dealings with cross-complainant 

eri Rer nord 
and the-apneliants, and his testimony was principally with 
reference to what transpired at these emferences. Regarding 
the agreement of May 15, 1905, wherein Allegretti agreed to 
eee Weve view 

hold the-eppetterts harmless from eny lishility, he testified 
as follows: "Kr. Allegretti and Nr. Pike came to my offices 
one day, and Mr. Allegretti said that Mr. Pike had come up 
with him to talk to me about the - well, as they expressed 
it, about getting the Bowes out of this business, * * * 
Kr. Pike said that he would like very much to see the Towes 
out of that business; * * * that he would do all he could to 
aid Mr. Allegretti in making a success of the business, and 
thet he would do absolutely nothing further unless the Howes 
were out of the business.” This is in direct contradiction 
of cross-complseinant's testimony upon. this point. 

It further appears from the evidenes, that on 
July 31, 1908 the cross-complainant entered into an agree- 
ment whereby the rent wau to be reduced, commencing July 
1, 1908, and continuing until June 30, 1910, provided one 
James Connell would invest not less then $10,00" cash in 
the compeny. The necessary cash was invested by “onnell, 


and the rent was accordingly reduced, Conferences were 


had at this time, and as the note in oucation wat about to 
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become due, necessarily the matter of its payment or 
extension must have been discussed ond some arrangement 

made with reference thereto. It is significant that | cropse 
complainant, from August 1, 1908, when the note in -cneation 
matured, until just before August 1, 1909, did not make any 
demand for payment of this note. \rt is also a BAGASE AES 
fact that | cross+ complainant never took up with is eae 
the mdshiic of payment of this note until Allegretti had 
become insolvent in June, 1912.\/the testimony herein above 
set forth, viewed in the light of other facts and circumstnnces 
shown by the record in this cnxse, which we deem it une 
necessary to set forth here, leads this court to the cone 
clusion that the chancellor's finding is manifestly agsinst 
the preponderance of the evidence, 

It clearly appearing from the evidence in this case, 
that the cress-compiainant had kmowledge? of the agreement 
made by Allegretti to save appellants harmiess from Liability 
on said note, and that he (the cross-complainant) acquicaced 
therein, and it further appesring that said cross-complainant 
entered into a binding contract with Allegretti, extending 
the time of payment on suid note, for one yeur, it follows 
aS a matter of law, that the appellants were released from 
further liability. Crossman v. ‘ohlieben, 90 Ill. 537. 

For the reasons hereinabove assigned, the 
decree of the Circuit Court of Cook County will be reversed 
and the cause remanded, with directiona to enter a decree 
in conformity with the prayer of complainants’ bill of 
complaint. 

REVERSED AND RSMANDSD WITH DIRNCTIONS. 
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HARRIKTTE A. INGRAHAN, 
HENRY V. FREEMAN and JOHN 
¥. GILCHRIST, Bxecutorse and 
Trustees under the will of 
GRANVILLE S. INGRAHAM, 
deceased, 

Appellees, 


VS. 


JOHN W. MARINUR and LUCINDA 
We. MARINER, Executors of the 
Eetate of “PHRAIM MARDER, 


deceased, and J. PLATT UNDERWOOD, 


Appellants. 


MR. JU TICE MCDONALD DELIVERID THE OPINION OF THE COURT. 
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\/ ‘The decree herein appealed from stated an account 


between the parties hereto, and made final disposition of 
the assets of their joint venture. 
reviewed on several previous occasions, it is unnecessary 
to here reiterate the facts. 
forth in the following former opinions in the case; 
v. Mariner, 194 Ill. 269; Mariner v. Ingraham, 


AS this case has been 


They are sufficiently set 


Ingraham 
127 Ill. App. 


542; id. 127 Ill. App. 550; id, 230 I11. 130; id. 255 Ill. 


108. 


It is contended by apvellants, thet under the 


contract of January 2, 1889, upon a sale of the property, 


interest on the $70,000 invested by Ingraham in the joint 


enterprise should be included only for the purpose of 


determining the profits accruing therefrom, but that in 


the event of a loss, this interest item should be excluded; 


that as the decree of the chancellor includes said interest 


item in determining the amount of the loss, it is erroneous 


in this respect. 
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The agreement of January 2, 1359 provides, in 


part as follows; 

"fhe said A. J. Cooper, of the 2nd part, 
being desirous of taking an interest in said land, 
agrees to make a loan of $30,000 (Thirty Thousand 
Dellars) at his own expense; also agrees to pay 
interest on said loan, anc 6% on balance of Capie 
tal Stock to the said Granville ©. Ingraham; the 
6% on the balance is not required to be paid until 
the sale of said land; then that amount to be 


added to the Capital tock, 
een EERE A EF EE HE OR 


"The said Ingraham of the lst part agrees 

to give to said Cooper of the 2nd part, half of the 

profits, after adding ali expenses and interest to 

the $3,000 {one thousand dollars) per acre of said 

land.” 
fhe aforesaid contention of apoellants is based upon the 
language of the contract hereinabove quoted, viewed in the 
light of the foregoing decisions in the case, 

[_ Lowses are the antithesis of prcfits, and both 

ere determined in the some manner, unless otherwise provided 
by the contract. The langage ef the contract hereinabove 
quoted expressly provides thet the interest item in question 
shall be included fer the purpose ef determining profits; 
therefore, in the absence of any special provision for the 
determination of losses, it must follew that this same basis 
of computation was intended te apply to the losses as well, 
should there be any. To hold otherwise would lead to cone 
fusion. For instance, let us assume that upon the basis of 
computation contained in the contract, a loss of $1000 would 
result. If the position of appellants were tenable, the 
interest item of approximately $82,000 would have to be 
eliminated, ‘ith this item excluded the transaction would 
show a profit of about $81,000. Clearly, such construction 
is illogical and gives rise to inconsistencies; and as we 
find nothing in the contract itself which would lend substance 
te the contention of the appellants on this point, the cone 


clusion is inevitable that their position in untenable, It 
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is maintained by appellants that when our Supreme Court 
passed upon this case in 194 Ill. supra and 230 Ill. supra, 
construing the contract, only profits were anticipated. But 
it expressly held in the 230th Ill. that in case of a loss, 
it should be borne pro rata, according to the amount con- 
tributed by each, The decree upon which the court in the 
230ti: Ill. was passing, used the following language: 

"In case there should be no profits realized 

ous wf said enterprise, and in case there should not 
be sufficient to repay the capital, interest and exe 
penditures sforesaid to the respective parties as 
herein announced, that each of the parties shall bear 
his pro rata share of losses incurred, according to 
the contribution made by each," 

Nowhere has the Supreme Court indicated that in 
case of a loss the interest item in question should be exe 
cluded, although the foregoing banguage in the decree makes 
provision for the apportionment of losses, in the event 
there should be any. Im the 255th I11l., our Supreme Court, 
after reaffirming its language in the 230th Ill., makes use 
ef the following language, p. lll; “After the sale it was 
ascertained th=t there were no profits te be divided, but, 
instead, a loss of about $168,000." This ajnount ($168,000) 
includes the interest item in question, and while the foree 
going language may be regarded as dictum, this precise 
question not having been before the court, nevertheless it 
indicates that the view of the Supreme Court at that time 
was that on the statement of an account between the parties 
the interest item should be included in determining the losses, 
and we do not feel warranted in holding contrary to this 
intimation especially as it is net inconsistent with anything 
the court has heretofore said in the case, | 

It is urged, by way of cross-error, that interest, 


from the date of sale, should have been allowed upon the 


principal amount of $48,971.09 found due from appellants to 
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appellees. The contention of appellees is predicated upon 
sec. 2 ch, 74, R. 5., which providen that "creditors shall 

be allowed to receive at the rate of 5% per annum for all 
moneys after they become due on any bend, bill, promissory 
note or other instrument of eee, t will be seen that, 

in order to come within the foregoing provision of the statute, 
the relationship of debtor and creditor must exist. ‘The 

$48, 971.09 found by the court to be due from appeliants to 
appellees, was, in fact, due from appellants to-the firm, and 
from the firm to appellees, but, to use the language in 
appeliees' brief, "as the same amount was due from the partner- 
ship to the Ingraham estate, aid as there were no partnership 
assets remaining after the saie of tne land, the deeree ordered 
appeliants to pay this sum direct to the Ingraham estate.” 

In Lindley on fartnership, 5th edition, it is said, p. 402: 

"If the assets are not sufficient to pay the debts and 
liabilities to non-pariners, the partners must treat the 
difference as a loss and make it up by contributions inter se. 
If the assets are more than sufficient to pay the debts and 
liabilities of the partnership to non-partners, but are not 
sufficient te repay the partners their respective advances, 

the amount of unpaid advances ought, it is conceives, to be 
treatea as a& loss, to be met like other iosses. in such a 
case the advances ought to be trezted ai a debt of the firm, 
but payabie to one of the partners instead of te a stranger.” 
Clearly, thereiore, the amount which appellants were decreed 
te pay to appeliees, was a firm obligation, and consequentiy 
the relationship of debtor and credit never existed between 
appelianis and appeliees. ie are of the opinion that the 
chancellor properly refused to allow the statutory 5%. 


Finding no reversible error, the decree of the Circuit 


Court of Cook County will be affirmeé, 
APFIRMWED. 
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ER, JUSTICE McGOORTY DISSENTING, 


I dissent from that part of the foregoing opin- 
ion which holds that under the contract in question, in- 
terest on the $70,000 (Ingrahan's contribution to the ven- 
ture) should be included in determining the losses thereof, 

Under the decisions of the Supreme Court in this 
case, it is res judicata (1) that the contract imposed no 
personal liability upon Cooper to pay interest upon Ine 
graham's contribution to capital; (2) that the contract 
provided that before there should be any division of 
profits, Ingraham should receive out of the proceeds of 
the sale of the property, interest upon his contribution, 
such interest for that purpose to be regarded as additiona 
capital; (3) that losses should be borne in proportion to 
contributions; and (4) that for the purpose of apportioning 
losses the contributions were §70,C00 by Ingraham, and 
$50,000 by Cooper, 

The Supreme Court in Ingraham v, Mariner, 194 ill, 
269, held that “If * * * the capital of the joint enterprise 
is to be deducted in order to reach a resiainder which shall 
constitute profits, then the six percent interest on the 
$70,000.00 is to bé deducted, as well as the principal sum 
of $70,000." In distributing the property of a dissolved 
partnership among partners, capital does not bear interest * * 3 
in the absence of express agreement or a usage of the firm 
to allow it, 2 Bates Partnership, sec, 781. 

While the contract expressly provides that such 


interest shall be included for the purpose of determining 
profits, it contains no provision for the determination of 


losses, and to hold in the absemce of such provision, as 
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does the majority opinion of this court, "that this same 
basis of computation was intended to apply to losses"® ap- 
pears illogical, The Supreme Court in the 194 Ill, 269, 
page 278, in denying appellee's contention that by the 
terms of the contract Cooper agreed to pay ingraham the 
interest on the $70,060 from his own share of the profits, 
when the land was sold, apparently interpreted the contract, 
not as entitling Ingraham to interest absolutely, but only 
conditionally, viz, in case the land sold for enough to 
pay the same after paying the expenses incurred by the 
parties in conducting the enterprise, it therefore fol- 
lows, in my opinion, that defendants cannot be required to 
pay out of their own funds the whole or any part of the 
interest upon the Ingraham contribution of %70,000, It 
seems evident that the sole purpese of inserting in the 
contract the provision for the psyment of interest to 
Ingraham on his contribution to capital, end payment by 
Cooper on the $50,000 loan, was to secure to Ingraham a 
fair rate of interest upon the money he had actually in- 
vested in the enterprise before there should be any divi- 
sion of the proceeds of sale, as profits, 
As I interpret the decisions of the Supreme Court 
_in this case, it kas been held that for the purpose of as- 
certainment and division of profits, ingrahan's capital 
should be computed at $70,600 plus interest toereon, ana 
for the purpose of ascertaining and apportioning losses, 
at $70,000 without interest, i am, therefore, of opinion 
that the decree of the Circuit Court should be reversed 
and the cause remanded to that court with directions to 
atate the account in accordance with the account stated by 


appellants in their third assignment of error. 
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MR. JU TICH MCDONALD DELIVERED THE OPINION OF THE court. 


This is a motion, by appellecs, to dismiss 
the appeal. An inspection of the record filed herein 
discloses the fact that at the time this eppeal was 
taken, there was then pending before the trial court 
@ motion to vacate the judgment from which this appeal 
was prosecuted. Hence, the judgment was not final, and 
the appeal was prematurely taken. Hosking v. So. Pacific 
Co., 243 Tll. 520. 


APPEBAL DISMISSED. 
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THE PEOPLE OF THE , 4 
STATE OF ILLINOIS, ; 
Defendant in Lrrer, | ERROR TO 
: ‘ 
f ) MUNICIPAL COURT 
vs. f 
é ) OF CHICAGO. 
MILTON M. GREEN, ie 
Plaintiff in rrer. me aN) oT ry 
7 5 =f E: e = >) wv aT 


BR. JUSTICE MCDONALD DELIVERED THE OPINION OF THE COURT. 


Plrintifr in-errer (defendant betow), was found 
guilty of the offense of living in an open state of adultery 


and fornication with one Mary Williams, and was sentenced to 
fine of 8200 and costs. To reverse this judgment, this 


writ of errer is nrorsecuted. \~ 
Defendant contends that the information upon which 


thia orosecution is based is repugnant in that the defendant 

is charged therein with having committed the offense of 

adultery and fornication with one "Mary Dee whose name to 
Goviousiy, the name "Mary Soe" 


this affiant is unlmown.* 
was intended as purely fictional, and such being the case, 


the use thereof is net inconsistent with the words following 
it, "whose name to this affisnt is unknown.® 
It is further maintained by defendant, that the 


informant imew the correct name of "Mary Doe" at the time he 
From a careful examination of the 


Signed the information. 
record, we can not say that the informant was possessed of this 


information. 
Defendant next contends that the verification of 
The point raised by 


the information is fatally defective. 
defendant is, that the words, “sworn to” are improper in an 


i 
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affirmation, “affirmed to" being the correct form, This, 
however, is a matter of form only, and should have been 
raised specifically in the court below; it comes too late 
when raised here for the first time. 

Ner was it necessary for the prosecution te prove 
the status of Mary Williams. ‘the information charge: the 
defendant and "Mary Doe" with living together in an epen 
state of adultery and fernication. There was competent 
evidence to show that the defendant was, at the time the 
alleged offense was committed, a married man, that his wife 
was then living and had not been divorced from him. A 
witness testified that he was present when the marriage took 
piace. ith this evidence in the record, it was unnecessary 
to prove the statue of Mary Williams. Lyman v. The People, 
198 Ill. 544, 

Defendant's wife was called av a witness by the 
prosecution, and, over objection by the defendant, was pere 
mitted to testify to the fact that the defendant was her 
husband. After the case had been closed, on motion of the 
prosecution, the court re-opened it to permit the intro- 
duction of testimony of the brother of defendant's wife, who 
testified that he was present when the marriage took place. 
It is in the sound discretion of the court to let in further 
evidence after a case has been closed. Under the circum- 
stances, we can not say that the court abused its discretion 
by permitting this additional evidence to be introduced. 

While the evidence of defendant's wife was 
incempetent against him in this proceeding, yet as this case 
was tried without a jury, and there being sufficient 
competent evidence in the record to prove the marriage, the 


error complained of was harmless, 
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Finally, it is contended that the evidence is 
insufficient to sustain the judgment, We have made a 
careful examination of the ontire record, and after due con- 
sideration of all the evidence submitted and the inferences 
that reasonably flow therefrom, we are satinfied that the 
guilt of the defendant has been established beyond a reason= 
able doubt, As was well stated im Crane v. The People, 168 
Til. 395, p. 4053 

"Section 12 of the act relating to the crime 

charged provides that the ‘offense of adultery shall 

be sufficiently proved by circumstances which raise 

the presumption of cohabitation and unlawful intimacy.’ 
The statute recognizes the inherent difficulty of proving 
by direct evidence any cingle act of adultery. The 

proof of circumstances which raise the presumption of 
cohabitation and unlawful intimacy is therefore 
sufficient to prove adultery.*® 

Finding no reversible error, the judgment will 
be affirmed, 


AFFIRMED « 
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VALIDA DENSBY, ); — 

Appellee, ); 
\ )) APPEAL FROM 
va. \ CIRCUIT COURT, 
‘ COOK COUNTY. 

HENRY F. UMBRICHT, 


Appellant. 


STATEMNT OF THE cASE.This is an action in 
tort brought in behalf of Valida Densby, by next friend, 
against John Umbricht, Clara Pitter (sued by her maiden 
name, Clara Umbricht), Henry ©. Umbricht and Chicago Bank 
& Office Fixture Co., a corporatim, to recover damages 
for injuries sustained by being struck by an automobile, 
alleged to be owned, managed and operated by sxid defendants. 
Suit was subsequently dismissed as to the Chicago Sank & 
office Fixture Co. and John Umbricht (the latter having 
died), and proceeded to trial as to Henry TF. Umbricht and 
Clara Ritter. Henry F. Umbricht, in addition to the plea 
of the general issue, filed a special plea denying ownership 
and operation of the automobile in question. ‘There was a 
trial by jury resulting in a verdict for plaintiff in the 
sum of $3250 against both defendants. A remittitur of $500 
having been entered, defendants! motions for a new trial 
and in arrest of judgment were overruled and judgment 
entered on the verdict for $2750 against each defendant. 
¥rom such judgment Henry 7, Umbricht appealed, 

Befere entry of final judgment, it was suggested 
of record that appellee, since the commencement of suit, 


ina arrived at legal age, and all pleadings were accordingly 
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amended by striking therefrom the words "Marghall 0. Densby, 
her father and next friend", wherever the said words appear 
therein. 

Appellees evidence tends to show that on July 18, 
1912, the defendants, Clara Ritter and Henry *. Umbricht, 
together with Zmil Umbricht, his brother, were riding in an 
automobile on Jackson Boulevard {in the city of Chicago), 
in an easterly direction; that when the automobile reached 
the west line of “ood street, it "swerved or zigzaged" in a 
northeasterly direction, passing over the curbstone and the 
parkway between the curbstone and sidewalk at the northeast 
cerner of the intersection of said streets, and upon the 
sidewalk there, where appellee was walking, striking her with 
such force as to render her unconscious and to sustain injuries 
serious end permanent. The automebile continued in its onward 
course, crashing into the porch of an adjacent brick house, and 
stooping efter the forward portion of said automobile had 
partially descenicd the basement steps thereof. There was a 
conflict of evidence as to the speed at wnien the car was 
driven at the time and place in question. 

It is admitted that the front seat of the car 
was occupied by Clara Ritter and her two uncies, Henry |. 
Umbricht and Emil Unbricht. The evidence of eppellee tended 
to shew that these three persons were the only occupants 
thereef; that the defendant, Clara Ritter, was seated on the 
lap of one of the two men in question, and that she and the 
men on whose lap she wes seated were jointly operating the 
cer. None of appellee's witnesses, however, identified 
appellant as the man who was thus jointly engaged. pefendants’® 
witnesses Bahnsen and Rohner, employees of appellant, 
testified that they occupied the rear seat of said automobile; 


that it was operated solely by Clara Ritter; that appellant 
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was seated on the lap of his brother, Emil Umbricht, and 

‘that at no time during the trip in question, did the parties 

on the front seat of the car change their respective positions. 
It was sdmitted by appellant, that he first operated an 
automobile six to eight years prior to the trial, which was 
had January 4th, 1915, that so far as he knew, his brother, 
Emil, never owned nor operated an automobile, and that the 


latter was a nonresident of Chicago, \” 


WR. JUSTICE McGOORTY DELIVERED THE OPINION OF THE COURT. 


the principal question of fact presented oy the 
evidence in this case ia, - Did appellant operate, or 
participate in tne cperation, ef the autemobile in juestio? 

There is no evidence of ownership in appellant. 
While appellee's evidence tends to shew that appellant took 
part in the operation of the car in question, such evidence 
is uncertain in chserscter and is net evfficient to establish 
& case a8 agains? the positive denisi net only of eppellant and 
his coedefendant, Clara Hitter, but also by that of Rahnsen 
and Rohner, 

We are of the opinion, therefore, that the verdict 
as to appellant is manifestiy agains: the weight of the 

e@ 

evidence. The judgment of the Circuit Court as to Nenry 
¥. Umbricht, appeiiant, will be reversed, and the cause 
remanded, 


REVERSED AND REMANDED « 
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MR. JUOTICH MeGOORTY DELIVERED THY OPINION OF THE COURT. 


Vw. i. Pisher (appellee here), doing business 
as W. i. Fisher & Co., brought suit in the Sunerior Court 
of Cook County against W. H. Dunn. There was a trial by 
jury and et the close of all the evidence the court directed 
the jury to find the issues for nlaintiff and to assess his 
damages in the sum of $93.49, which was sccordingly done, 
and judgment entered upon the verdict. ¥rom such judgment 
cefendant appealed, 

The claim upon whieh plaintiff sued defendant wss 
for groceries and meats sald and delivered, iImmnn, the 
defendant, purchased groceries and meats from F. *. Rrowm 
& Ca,, and subsequently from plaintiff, whe aueceeded F. F. 
Brown & Ca, The evidence shows thet defendant, at various 
times, made payment. to opleintiff upon stated accounts, 
Cheeks evidencing such payments, drawn by defendant and mace 
payable to plaintiff, are in evidence. The last stated 
account between the parties war for $93.49 rendsrad August 
6, 1914. It in contended by defendant that he did not mow 
he wac dealing with plaintiff, but suppesed he was dealing 
with *, ©. Browmm & Co. The only testimony in the case was 
thet of plaintiff end defendant. The evidence ehows that 


defendant made payments to plaintiff on accounts stated as 
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follows, © Way 4, 1914 = @56. June 6, 1914 = ao, July 
6, 1914 - 855.\/ Defendant's contention as to want of 

eet cave that ne was dealing with plaintiff i» without 
morat. Shere was no conflict in the evidence pertinent to 
the issues and the court did not err in directing a 
verdict. 

Defendant acsigns as error the fallure of the 
court in direeting a verdict fer plaintiff to give such 
peremptory instruction in writing. shen a peremptory 
instruction is given te find fer one of the perties it is 
the better practice te give a written instruction, but 
the failure to do sc does not constitute reversible error. 


JUDGREN? APFIRMED. 
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ROSS ATTLEY LUMBER CO., ) 3 
a corporation, : ) E 
Appellee, (| 
\ a “APPEAL FROM 
y f 
vs, & } CIRCULP COURT, 
\ : COOK COUNTY. 
COLUMBLA HARDwOCD LunBzk f) 
CO., & corporation, ‘ f) 
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BR. JUSTICE MeGOORTY DELIVERED THRE OPINION OF THE COURT. 


VU This suit was brought in the Circuit Court of 

Cook County by appellee to recover from appellant the 
contract price of two cars of lumber, With its declaration, 
plaintiff tappeliée) filed its affidavit of claim showing 
$1419.93 due. The defendmnt (apperranit) filed with its 
plea of the general issue thereto, an affidavit of merits 
alleging that said lumber was not up to grade, nor according 
to contract; that defendant has not accepted same and that 
plaintiff is indebted to defendant for freight and demurrage 
charges paid by defendant on said lumber in the sum of 
$238.92. There was a trial by jury resulting in a verdict 
in favor of plaintiff in the sum of $1599.52. From such 
verdict the plaintiff consented to a remittitur of 935.95, 
and, thereupon, motion for a new trial was overruled and 
judgment entered against defendant in the sum of $1360.57. 
From such judgment defendant appeals and assigns as error 
the giving of certain instructions. 

The defendant in Chicago, ordered from plaintiff 
two carloads of quarter oak lumber, "flooded stock, but very 
well washed and cleaned.” ‘aid lumber was shortly thereafter 


shipped by plaintiff from Jicth, Ark., to defendant's order, 
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Chicage, There is a conflict of evidence as to the condition 
of the lumber in question upon its arrival in Chicago. It 
was sold subject to the rules of inspection of the Netioal 
Hardwood Association, but such rules do not appear in 
evidence. Upon its inspection by defendant, the latter 
refused to accept the lumber, and, subsequently, declined to 
permit a mutual inspection thereof, on the ground that a 
portion of said lumber was covered with mid, that it was not 
possible, therefore, to determine how badly it had been 
damaged by water, asked plaintiff to pay the freight and 
demurrage chorges thereon and take it sway. Defendant's 
secretary, Ae H. Schoen, testified that he telephoned plain- 
tiff before defendant removed the lumber from the cars, that 
it was not up te grade and not what defendent ordered; that 
plaintiff's representative upon the following day requested 
defendant to unload the lumber from the cars 80 as to save 
demurrage, which defendant did. No part of the lumber in 
question has been used by defendant and remains in its 
possession, subject to plaintiff's order. 

There was evidence introduced by defendant tend- 
ing to show that the value of said lumber when received, 
was $330 to $540 less than the contract price. \” 

Defendant's order and plaintiff's acceptance 
thereof constitute the contract between the parties. There 
was no express warranty as to the quality of the lumber 
contracted for, but there was an implied werranty that 
defendant would get what he bargained for, viz., quarter oak 
lumber, flooded stock, but very well washed and cleaned. 
Babcock v. Trice, 18 Ill. 420; Chicago Packing and Provision 
Go. v. Tilton, 87 Ili. 547. 


The contention of plaintiff's counsel that the 
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acts of the defendant constituted an acceptance by it of 
the lumber in question, is not supported by the evidence. 

Defendant after imspecting the lumber in question 
and rejecting same, refused the request of plaintiff to 
have en inspection of such lumber made by the National 
Hardwood Ass'n. It is contended by plaintiff's counsel 
that such refusal of inspection, together with defendant's 
continued possession of the lumber, which possession was 
at plaintiff's request, was such exercise of owmmership by 
defendant, as constituted an acceptance. “iio long as the 
buyer can, without self contradiction, declare that the 
goods are not to be taken in fulfiliment of the contract, 
he has not accepted tnem.” Blackburn on Sales, page 17. 

The evidence does not show such acceptance by defendant as 
would constitute a discharge of plaintiff's liability under 
the contract. Underwood et al. v. volf, 151 fll. 425 = 442. 
The acts of icefendsnt, in any event, did not constitute such 
an acceptance as would waive the implied warranty as to 
quality. Babcock v. Trice, supra. 

The first of plaintiff's instructions complained 
of told the jury, in effect, that if they believed from the 
evidence defendant accepted the lumber in question it would 
be liable under its contract, erroneously excluded the element 
of implied warranty arising from such contract. Morris v. 


Wibaux, 159 I11. 627, 642. 





The next instruction assigned as error proceeded 
upon the theory that if the lumber in question was not 
according to contract and the defendant accepted sane, the 
implied warranty as to quality was thereby waived. “ven 
when the contract is executory, the claim for damages on 


account of a breach of the warranty will survive the accepte 
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ance of the property." Underwood et al. v. Holf, supra. 
Such instruction is clearly erroneous. 

The third instruction complained of, crroneously 
stated what would constitute a constructive acceptance by 
defendant, and invaded the province of the jury by assuming 
such acceptance. 

For manifest and prejudicial error in giving the 
feregoing instructions, the judgment of the Circuit Court 
is reversed and the cause remanded, 


REVERSED AND REMANDED. 


cy 


ae ‘doy .v .da ge boowrpball “.ytseonxe ot Yo ean” 
~axogeots Ylteors wh mitcuntank seus 

ylemesaonte ,‘to bondatennn mokeeive eed paket oth 
4d SoaRtqsons oviseNeeenws of ed izunen biiow sodw hoteda 
aataceds ed ihe os Yo conivare ed? bebavat bos (tnakno tee 
enetroovn dpue 


ve 


ads art ehy nd torso Labo liwkedg baw Yeotiown cat 

gists Vie x60 gait To tevambal eds ,eeottowrdaet aakogevet - 
stohaamox game eat bee bewrever biel 

0 waatste tr a elcecse a iia 


Ree 


wit 





183 © 22135 


j 
: 
| 


& 


‘ 
THE PEOPLE OF THE STATE i 
OF ILLINOIS, \ é 
Defendent in “rror, j anes TO 
* f MUNICIPAL COURT 
va. f 


% i 


OF CHICAGO. 


4 f 
LEWIS E. RICH, fh f 
Plaintiff in urror. aa i 
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MR. JUSTICN MeGOORTY DELIVERSD THE OPINION OF THE COURT. 


oe 


This is a criminal proceeding by information 
charging Lewis Rice, the defexdant, pteintit? in error) 
on September 22, 1915, with being an inmate of a house of 


411 fame, at 609 S. Wabash ave., in the City of Chicago. 
frial by jury having been waived, the cause was submitted 
to the court resuliing in adjudging defendant guilty and 
sentencing him to pay a fine of $200, and the costs of 
suit, taxed at §6. 

The defendant on above date and for six years 
prior thereto was employed as clerk in the Queen Hotel, 
being the premises referred to and described in said infore 
mation. It is contended by defendant, if he is guilty of 
any offense under the evidence in this case, that he is 
guilty of being a keeper and not an inmate of a house of 
ill fame or assignation, ete, 

|The principal question presented for our consid 
eration therefore is, - Was defendant an "inmate" within 
the meaning of section 57-ael, Chapter 38, of the Criminal 
Code? Said seetion is as follows; 


"57eael. Whoever is an inmate of a house of illefeme 
or assignation or place for the practice of fornication 
or prostitution or lewiness, or who shell solicit to 
prostitution in any street, alley, park or other place 


G6ke8 «= 86L 


: OME reg 
, ohare age WO Ssi0ws AT 
4 " BLOULLEL W 
oT ne _ ptorti mk dasbaetegd |. 
qHus5 GASTON %. ; Fae 
-2ADLNO FO ihe ' f cu ees os eee 
| ‘ so ~& alwad 
8dAroOk Om ai Arson 
ele 2 ty egireh3 


2800) EET TR WATS sky KamerTavE YeADOooM RORToUE samt’ 
’ sala pease 

so iewretat yd gudbossorg Lamimine a of ature 
(rete AP Ttratetey Sdsbo%eds walt ost abwod gaigtail 
t sad a te afamat ns peied mtiw ,CL@L SS uodwedqok a0 
emsaoino to yield end ai ..cvA daadey .0 808 ds ,omet £28 
helgvgindva acw oexno oft ,boviaw seed acivad yout yd dake? 
brs yiling tasbmotoh galgbthe na mak dt Lasoo trisoo eff ef 
to gtsopm sdt bom ,GOSE to anki « yaq ef mid yotonedaer 
298 te joxusd tive 

atsey xia ist bas e¢ab eveds mo ¢eehmoteh out 
Joteon ompeup oft ai vicetla ue bayodeme esw ofeisd) stofsg 
ono Grad bhee ni bedixno¢sl Sha of hourtetex semistotg oct gated 
to ywWikuy af of Bf ,¢ushnetsh yd hobasgaso ef 3% .mmbvan 
et al add one Bind wf eonmabive of tebaw sam Tie Yas 
to caver w TO otamnd os gon bag teqsot a gabod to ydilag 
‘.ota ymidsmatses 16 omel LL3 

ehiams tuo to) batteacty oo ideoup LIaqioukig ott | 
migivia "atamti" ne Insouso tsb eat « ,ak ere te xed HOLJe19 
fentmixd off Ya ,BE setgasid? ,Les-¥4 midgoon to gakmpem old 
:aywoitot se ah moifesa bist febed 


eas telii ko eayed « Yo ofsath ae at teveotW .Lea«TS" 
neléadinret to wattoctg edt “ot soakg 1 moltangises to 
ed siokion ilete ow so ,seentweai co neliutitaoxg to 


en tee its) ete Die Ot | ee 6 Adi Oia Akuma ete ett «ant Bide Ae 


7 4 


o20e 


in any city, village or incorporated town in this 
itate, sheali be fined not exceeding two hundred 
dollars, or imprisoned in the county jail or house 
ef correction for a period of net more than one (1) 
year, or both,* 


Section 57 so far as material is as follows: 


“57. Whoever keeps or maintains a house of ill fame 
or place for the practice of prostitution or lewdness, 
or whoever patronizes the same, or lets any house, room 
or other premises for any such purpose, or shall keep a 
common, ili geverned and diserderly house, to the 
encouragement of idleness, gaming, drinking, fornication 
or other misbehavior, shall be fined not excecding ~~ 
$300. * * # ® 


—_——_ 


the evidence tends to shew thet the hotel in 


question was a house of assignation under the Utatute; 


that men and women came to said hotel fer the purposes of 


assignation and the cireumstances were such that the 


defendsnt had mowledge of thet fact, and that these 


circumstances in our opinion made defmmdant an "inmate" 


within the meaning of the statute, and the judgment of 


the Municipal Ccurt is thercfore affirmed. | 
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THY PEOPLE OF THE STATS f ) }& 
OF ILLINOIs, | ) 
Defendant in srror, ) 
: | WRIT OF ERROR 
Vie TO MUNICIPAL COURT 
OF CHICAGO. 
HANS NESS, ) 
Plaintiff in errer. ¢) h Len 
a VU XG Ie a ey / 


MR. JUSTICH MeGOORTY DELIVERED THE OPINION OP THe COURT. 


\/ mis is a eriminal proceeding by information 
against defendant (plaintiff in error) charging him with 
obtaining from Hugene Sullivan, the informant, with intent 
to cheat and defraud, by means of false pretenses, the sum 
of $190. Trial by jury having been waived, the court found 
the defendant guilty in manner and form as charged in said 
information, and sentenced him to the House of Correction 
of the city of Chicago for three months, and further to pay 
to the Clerk of the Municipal Court of Chicago, a fine of 
$200 and costs of suit. 

Ness, the defendant, entered into a contract with 
the said Sullivan whereby he agreed to do certain carpenter 
work on Sullivan's dwelling house, for a certain stipulated 
sum, Defendant at Sullivan's request performed other work 
on said house in addition to that specified in their 
contract, for which work defendant, as a result of compromise, 
accepted $190 in full settlement of all claims egainst 
Sullivan. On the day following, defendant executed and 
delivered to Sullivan a statutory waiver of lien as to said 
premises. ‘Sullivan and his wife testified that said $190 
was paid by Sullivan to defendant upon representation by the 


latter that all bills for labor and material furnished had 


been paid, Defendant testified that at the time of said 
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settlement, he stated to Sullivanr that thers wore unpaid 
bills in the sum of $409 for material used be dcfendant on 
Said property. Defendant further testified that subsequent 
thereto, he offered to pay the Hines tumber Compsny fer lumber 
used by defendant on said proverty in monthly installnents, 
which offer said company declined to accant, “here is no 
evidence of any lien filed om informant's premiess by any 
subcontractor, nor that informant hes reocived any notice 

er claim for such lien, although the in®fermeticn herein was 
filed more than four months following the completion of said 
work by doceueeee ie do not think defendant's intent to 


cheat and defraud the informant has been ensteblished, in 


otate v. Hurst, 11 ¥. Va. Reperts, 54, 75, the court there 


held that a man cannot be held guiity of preeuring money by 
felse pretenses, with intent te defraud, who has morealy 
collected @ debt justly due him, though in making such 
ecellection he has used false pretensee. in the insten? case, 
the informant by his settlement with coefsandent impliedly 
admitted he was justly indebted to the latter. The parties 
acted within their legal rights in making such gottlement, 
subject to the rights of subcontractors. There is evidence 
tending to shaw that dsfendant, subsequent to the settiement 
in question, made payment to certain subcontractors, and 
tendered payment by installments to another. in this state 

of the ecord we ere not convinesd that the assential element 
of intent has been established. The jucgnent ef the Municipal 
Court ef Chicego is therefore reversed and the cause remanded, 


REVERSED AND REMAN DS. 
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AT A TERM OF THE APPELLATE COURT, 
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TR MORAY 


Begun and held at Ottawa, on Tuesday,: the sixth day of April, 
: 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District) of the State of Llilinois: 


a 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


vey 


Hon. DUANE J. CARNES, Justice. 


ne 


Hon. JOHN M. NIEHAUS, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 42uyU ie 


E. M. DAVIS, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: on the 13th day 
Of September, A. D. 1915, the opinion of the Court was filed in 
tne -Clerk"*s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 5921, 
Old Colony Life Insurance 
Company, appellant, 
vs Appeal. fron Kane, 


Helen L, Graves, appellee, 


Niehaus, J, 


DML by | ae Nie 
ee Colony Life Insurance Sam yy Grae theaosellee Helen 
set, 


L. Graves i + ae _to vacate and 
/, n 








against the 


_ get aside a judgment recovered oF 
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Cosmbpolitan Life Insurance gompanye Association on dJdusedi; 


1aeg,for the sum of 1605.25 and coats of a and to ree 
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The bill of complaint as amended, miei that the Old 
dae 


Colony Life Insurance ica. Sartre corporation existing by 


virtue of the law of this state, as an oid li -e reserve insur- 













ance company; and that th e Cosmopolitan Life Insurance Asso= 
ciation, on and prior to September 9, 1909, Was a corporation 
existing under the laws of this state, and doing insurance 
business on the assessment planj and that this Cosmopolitan 
association Yad prior to July lst, 1901 , been known by the 
name of the Knights of the Globe Mutual Penefit Association, 
POPOL PO eh ? 
Cy nh hehe 
Tprat on September 9, 1909, the aspetis ji 
Ieeurance-6mnany, entered nto an agreement with the Cosmo- 


politan Life Insurance Association by which the Old Colony 





Company promised, in consideration of receiving all the assets 


of the Cosmopolitan Association, to assume all of the liabil- ~ 
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ties of the Cosmopolitan Association then existing, and ad which | 


—« 





hit, 


teed 






















sOnsdA moxt Ise cry 


a 


Madina) ies Ped 


i 
nealeh eSleshe athh ions wisn sioaibeureilt ets wo 
ons ed poey a Oe ee ae 


oe 
ee Se ae ‘eas 


eid tents’ etelioend a), vd betsvooet daemghyt 8 eb 
rh enul—s0 noftdstoopeA sysxsgmad somstvanT oth asd is 
—5t oe bre gttos to ateoo bos 88 .a0at* to eno 


Dy, Site 8 


ne 
vd rears 2 et gniivossora MOLT 54 
Pe te eB a> 


‘tilciapeaiaiiaaaiiianat ent teatese > abdeee 
aii To ihemysq eotolne ot Reet 


. 4 Sonstwenl gs tht | Batt eceane.. Sigg. Fan keg bet 
* mY A So 


y 
Sea OS “wep Foon: rach ~ LAnrA 
: Sara ties SR 
B10 sd tect hhesesce bebiene es tutalqmoo to fLid ed 


a eee AY: 


ud ae re nottsroqxo9 a onal eonewwent ord 


—~ivenk evisest » £f bio me as cotete abd! to Nsl, off 


* 


—O8eA eoneiweal sthi nat tLoqgome- 2 edt tent See 3 
getferontao s enw .e0er «8 tedmetqe® of roizg, poe ne 
eorsivent gatoh bas .etate atdt Lo eWol edt webu 

it ELoqome od abet ted? bos gala drevi@seeen att mo Bs 

sit yd owont ased , L0CL ,tel yint of xolxq dst mo! 
\tottatooreA t£tonell’ LegtvM edeld acid to obngtnt auld 


\ kes Rukh a Fin ihe 34 ° 
obikennesebuikit:_ dantietcs ext ,@0eL .e redmeta 
~omeod edi dikw tremeengs ea ots. i 







wielod HO sft sotdw yd mottstooaea oakeseeat@ 
. hich doc eat LLs Bikvtooes to nottstebke 
‘Bipiet de: e0e Xo Sue eeeres. et aotsa 


' 





might exist, on and after the date of the agreement, 
Avt ude et rahe 

It 2e alleged trette-pitd that the appedtee recovered 
the judgment mentioned against the Cosmopolitan Life Insurance 
Association, for an amount claimed to be due her upon the cere 

pr den. e divaato 

tificate of membership issued Ne rents mtae CREREDS Frank EF, 
Gravesm, by the Knights of the Globe Mutual Renefit Association, 
the predecessor of said Cosmopolitan Association; that the 
cirduit court of Kane County was without jurisdiction to 
render said judgment against the Cosmopolitan Association, be- 
cause that Association was never legally served with summonsx 
the sumone upon which said judgment is based, having been served 
upon one J, 0, Myers, age agent of said Cosmopolitan Association; 
@eaé- that Myers was not an agent of said Association: and that 
the Cosmopolitan Association did not learn of the pendency of 
the suit, or the rendition of said judgment, until about Sep- 
tember 9, 1909, ia: tC 

The bill also alleceg that the appre ee orior to 
the eommencement of her suit against the Cosmopolitan Association 
and prior to the recovery of her judgment, in consideration 
of the sum of $500, paid to her, legally released the Cosmoe 
mexkan politan Association, fromall claims and demands which 
she may have had by reason of said certificate of membership, 

The bill akso allegag that Frank E, Graces, the insured ) 
on the 25th.day of August 1907, forfeited his rights in the 
insurance ewertificate, for non payment of membership fees 
payable on that date; that, in order to become r- instated in 
the Cosmopolitan Insurance Association, he had signed a reine 
statement health certificate, in which he made a warranty that 
he Was at that time in good health, and did not have any disease 
or serious illness) and had not taken me‘icine, or had any 


medical attention, nor had been treated by a physician, since 
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becoming a member of the Association; that these warranted 

" pepresentationeo? gaid Frank *, Graves were untrue; that it was 
agreed in said reinstatement certificate, that in case they 
were untrue, the certificate of membership should be held null 


and void; and that the same was therefore void; and that, be- 


cause of the matters alleged in the bill, the judgment recovered 


AAMC hear 

by sppe- ae unjust, inequitable and void, 

pe rcceogen 

The s= anewered and filed a cross bill, oraying 

“A 
for coy bap ey Relief, and asking for a decree to compel the 
 Otin 
appettant, to oe the amount which she claimed was due her on 


the membership certificate, and on the judgment which she 


4 < 









had recovered, icenee-orferet— 


ues oresented by the bill and cross 

a LAL et Ra reaue. . 
hb, amd rendered a decree didmissing the original bill for 

A 
want of equity, granting tne prayer off the cross bill, and 

- ve wy Conte AA ios 

ad judging that, : recover against the aspertent the sum 
of $1950.25, and costs; and that, upon payment of said amount 
the judgment against the Cosmopolitan Life Insurance Association 
be adjudged satisfied, 


The+eord -cisctoses-meny—controversies; and 6 gomber _ 


of contested questions of fect snr law te reateed--en-this—aspeei,-—— 


It appear Fe F é that Frank E, Graves, thiehusband 
den bute. LA 

of ampeteee, filed an application for membership in the Knights 
of the Globe Mutual Benefit Association, about May 38, 1895, 
at Elgin Tilinois) and that a xexx m& certificate of membership 
for the sum of $2000 insurance, for the benefit of his wife 
Helen L, Graves was issued to him on that date, The certificate 
seateaea se following provisions: 

That the Knights of the Globe Mutual Benefit Association 
agrees to pay to the beneficiary, the sum of the insurance, 
"in consideration of * * * * the sum of $5.00 * * * * and 


of the payment of such other sums of money for assessment for 
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mortuary claims and expenses in said Association according to 


—_—— 


the By-Laws made and provided"; * * * * "that it is also 
understood, covenanted and agreed: (1) That the aforesaid in- 
sured shall be liable to assessments for mortuary claims ace 
cording to thetable of rates prescribed in tie By#Laws of said 
Association; and for the dues for expenses as required by said 
By-Laws, upon due notice given in the manner prescribed by said 
By=Laws," 
Also the following provisions: 

“It is understood and agreed that the application of the 
insured to whom this certificate is issued, now on file 
in the office of this association and bearing even nnomber 
herewith, to ether with this certificate and the By-Laws of 
this association, shall constitute the complete and only 
contract between the aforesaid insured and themcelves,”" 
The following is the provision contained i dew the certificate 
concerning the assessments to be paid, an the manner of paying 
thems: 

"And it is also understood, covenanted and agreed: (}) 
that the aforesaid insured shall be liable for assessments ‘or 
mortuary claims according to tie table of rates prescribed in 
the By-Laws of said association, and for the cues for expenses 
as required in said By-Laws, upon due notice given to him in 
the manner prescribed in said By-Laws," 

On the back of the certifpate, under i head of "Important in- 
structions and information", apsuars thé following, concerning 
notices, dues and assessments: 

"Notice of dues and assessments due will be promptiy mailed 
in time to reach all members on or before the tenth day of the 
month, *® 


Also the following concerning advance payment by members: /| 
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| suenvers wishing to avoid the inconveniences of making small 
payments, or the danger of lapsing arising therefrom, may 
make advance deposite in any amount desired, Any unused portion 
of such advance payment or deposits, shall be payable with this 
certificate at its maturity, in addition thereto, Traveling 
members or others, who do not receive their mail regularly, 
will find the advance plan much safer andmore convenient," 
In reference to the amounts and number of assessments, which the 
members of the association were to vay, Section 3, Article 5 
of the Byehaws of the Association, in force at the time of 
the issuance of the Graves Certificate, crovided, that on a 
certificate of °2000, each member sh ‘pay a small annual 
assessment into the general fund, to pay the exnenses of the 
association, of $1; and Section 7 orovidea, that mortuary as- 
sessments sng re mad@ upon all members to pay on the amount 
of funds, as often as required to pay losses according to the 
xameX table, The table referred to fixeg the amount to be 
oaid upon the Gravee certificate at “1,00, 

The provision in the by-laws, about the notice of assess= 

haere 

ment to be sent to members, *E as follows: 
"A notice of an assessment delivered to a member, or left at the 
insured&s residence or place of business, or mailed pottoaid to his 
post office address as last furnished to the Secretary of this 
association by such member, shall be considered duly served," 

In the year 1901, tlhe name of the Knights of the Globe Mutua 
Benefit Association, was changed to Cosmopolitan Insurances Asso= 
Ciation, The latier association adopted a new set of by-laws in 
1905, by which the directors made monthly assessments when 
necessarym, to be paid by members for the mortuary fund; it also 


Yaised the table of rates, and inoreased the assessment levied 


against certificates like the one held by Graves, from 1,00 to | 
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#1.70. The by-law with reference to notice to be given to 
Ronbers, of assessments, remained the same, 
About eight years prior to his death, the insured, Frank 
E, Graves, in following his trade as a printer, moved away from 
Elgin, and took up a residence in different parts of the country; 
and thus took up s residence in St Louis, in the early part of 
the year 1907; andlater in the month of April, settled in Nash- 
ville, Tennessee, I't-te-evicent;—from “tlie broof offered onthe 
Bitat———anat® tne insured Kept the association, of which he was a 
member, constantly informed of the changes of his residence} 
and upon his removal to Nashville, from St, Louis, in 1997, he 
sent a notice giving his address at Nashville, to the secretary 
of the Cosmopolitan Association, It had become a matter of 
Custom, between him and she association, to send money for his 
assessments in sums of $5,003 °nd sometimes he sent %S,00 ond 
$10.00; and sometimes these amounts were sent in advance of mor- 
tuary assess ents made by the association, When the amount so 
remitted was used up, the secretary of the association would 
notify him to that effect, and he then would sgain remit money, 
This custom prevailed during practically the whole period of 
his membership, The amounts remitted by him were aoplied in 
payment of the assessments which had become due, and which 
thereafter became due, In this way, he sent the sum of x&f, 
$5.00 about the 25th. of April, 1907, after his removal from 
St. Louis to Nashvilles and the amount sent was applied by the 
Cosmopolitan Association, to pay assessments levied s ainst his 
certificate, No notice to pay further assessment was received 
by himuntil about August 36, 1907, when he was notifiged by 
the secretary of the association that it claimed a balance of 
60¢ due on the July assessment, and the full assesement made 
for the month of August,The secretary also sent him a so called 


as 


health certificate, for reinstatement on account of a forfeiture | 
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of his membership, This health certificate he was dir-ctec to 


"sign and return, Thereupon about September first, he remitted 
to the secretary the amount, which the Association figured 
covered the balance of the assesement claimed by the association 
te be due for July, and the asseasment claimed by it for August 
and September, At the same time, he signed and returned the 
so called health certificate, changing it, however, by writing 
across the printed warranty concerning his health, the words: 
"Wigcarriace of notice of assessment", The insured made remite 
tances after that time, fully covering the amounts which were 
assessed against him, by the aseociaticn, for the remaining 
months of the year 1907, and part of January 1908, He died on 
December 11, 1907; and proper proofs of death as required by 
the rules of the association , were made out and sent to the 
association, 

About five weeks after the death of the insured, one 


Adan _C, .Scheg 
wT metal”: Bf 99 






gel, who was a director of the association,called 
mA Obtained 
2, and ghaxkxed from her e release of her claim 







under the insurance certi°icate, by paying her “500, Aft: rwards 
on the 8th, day of December, 1908, the exresies, commenced & 

Suit in the circuit court of Kane County against the err eee 
Life Insurance Association, to recover the balance she clsimed 

to be due her on her “2000 certificate, Sumone was issued in 
this suit and served on J, 0, Myers, December 10, 1908 as scent 

of the defendant association; the president of the defendant 
association not being found in the county, The service was 

made by leaving a copy of the summons with Myers, which copy 

he mailed, postage prepaid, in sn envelopehaving a return card on it 
to the address of the secretary of the association, W, W, Krappe 
Freeport, Illinois, 


Saat 


, 4 4 + . a =4 | 
A notice of the suit which had also been commenced, was | 
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Bt 
| also sent, in the regular course of mails, by sepelicete attorney 


in a letter, postage prapaid, to the address of the Association 
a% Freeport, Illinois, on December 9, 1908, 

No steps were tsken by “he association, to defend against 

aw feat tant 

the claim of the apeeeioe; and on June 1, 1909, a judgment was 
rendered by default, “cainst the association, in favor of the 
appeiiee, for $1605.25 and coste of suit; and this judgment 
ciel Cr rf hpi ‘ 
#6 the one sought to be eee by aspettanit. 


that on the 9th, 





Qa i shrps Area Dicks re 
day of September, the anpetient entered into a contract with 


the Cosmopolitan Life Insurance Association, whereby in considere 
ation of the transfer to it, of all the asseis of the Cosmo= 
politan Association, it agreed to assume all the liabilities 
of the association for death claims then existing, r that might 
thereafter exist, On the vasis of this contract, the a 
on May 6, 1910, commenced the suit referred to in the bill 
a Owe ae, 

of complaint against the » to enforce payee et 
judgment, and the prosefution of the latter suit the s#eertamt 
also 8 to enjoin in this proceeding, 

In support of La claim for the relief sought by the 


bill of complaint, appellant contends that there was a forfeiture 


_of theinsurance certificate held by the insured, on account of 


the failure, by the insured, to\ pay the assessments due for 


duly and August 1907; and that the insured, by signing the 





reinstatement and helath certificate, dated September ist, 
aaknia acknowledged that these aseesseants were cue; and that 
he had failed to pay them that he ‘therdby also acknéwisdged 
that there was a forfeiture of his certiztigate; that in the 


reinstatement certificate, the insured made eertain warranties 


} concerning the condition of his health, which were untrue; at 


that it Was expressly agreed in said maixk health certificate 


aoe: & 
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| that if those warranties were found to bs untrue, the membership 
certificate should be thereby avoided; and that these Warranties 
were untrue, and hence the certificate was avoided, It is fur- 
thermore urged by appellant, that after the death of the ine 
sured the appellee, in consideration of the payment to her of 


#500 released the Cosmopolitan Association from all further 


a 


xXxabiikxkxkem liability under the insurance certificate in question, 


— 


Appellant also claims, that the judgment which was 
Obtained by the appellee, against the Cosmopolitan Life Insurance 


Association, was invalid because J, 0, Myers, the person uoon 


| whom the summons was served as ascent of the association, was 
not in fact, its agent, and that therefore, the court did not 
have jurisdiction of the association, 28 a party defendant in 


the suit, 


- 


We will first consider the question of the forfeiture 
of the insurence certificate, It is clear that the right mxx 
claimed to forfétt the certificate, was on account of the insured's 
failure to pay assessmenta to the association, an that those 
assesenente were based on the advanced rates fixed by the 
! association, under its new by-laws, As a matter of legal right, 
vs association could not enforce those advanced rates against 
the insured; the only rate for which he.was liable was the 
rate fixed by his insurance contract; and this insurance contract 


Was embraced within the terms of his anplication for sembership, 


i Bie 


his membership certificate, and the By=Laws of the Knights of 

=? Globe Nutual Benefit Association as they existed at the 

\time of his becoming a member, By this contract his assessment 
as fixed at the rate of $1, ver assessment; and he was not 


Obliged to pay the higher rate of $1.70 per assessment, which 


Was fixed subsequently, by the new by-laws .. (Peterson v Gibson 
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191 Ill. 365; Covenant Mutual Life Assn of Ill v Kentner, 188 Ili 
431.) Furthermore it does not appear that the notice of 4%ssesa~ 
ments, which is provided for bySection 4 of Article 5 of the 
By-Laws of the Knights of the Globe Mutual Benefit Association, 
Was mailed to his post office address; and this was required, 
before a forfeiture could be deciarec and made legally effective, 

It is clear, that the right to declare a forfeiture, was 
dependent on the giving of the notice, as well as the failure 
of the insured to pay the assessment. which he was obliged to pay. 
(M, W, Traveling Men's Asa'n, v Schultz, 148 [11, 304.) For- 
feitures are not favored in law, 

"Before the defense of forfeiture because of non-payment 
of assessments can prevail, it must not only appear that every step 
necessary to constitute a legal assessment has peen taken, byt 
also that the member alleged to ve in default has been notified 
in the precise manner specified by the rules and reguiations of) 
the order," (Farmers’ Fed. v Croney 106 Ill, App. 435.) 

If the $5.00 sent by the insured aout the 25th, of April 
1907 paid the raised assessment, within 60 cents, to and including 
the month of July, then according to the rate Which tie insured 
wae obliged to pay, the amount sent was sufficient to pay his 
legal assessment, not only in full for July, but also for August; 
and hence his assesement for July and August, 28 4 matter of 
equitable right, must be considered as paid, No right of fore 
feiture therefore existed; and it is bhvious that i there was 
no right of Ruxfmshtuxe forfeiture on account of non payment of 
assessments, none could be legally enforced, Nor was the insured 
estopped to deny the forfeiture hecauege he had signed the re- 
instatement health certificate, (Cov, Mut, Life Asea'n v Tuttle, 

87 App. 309.) If the Cosmopolitan Association had no legal 
right to enforce a forfeiture of the insured's membership in 


the Association, then it follows, that he did not #lose such 
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membership; and, thet the Association had no ight to exact a 
certificate to reinstatement, or require the ivsured to sign a 
reinstatement certificate; end the signins of the certificate by 
the insured, had no legal effect whatever upon the status of his 
membership, 

Moreover it appear clearly, from the certificate itself 
that the insured did not intend to make, and as a matt-r of fact 
did not make the warranties concerning his health, which it is 
/claimed that he made in the certificate, By writing across the 
orinted words xmxgrxnikx contuining tie warranties mentioned, the 
words "miscarriage of notice x assegsment" he clearivy indicated 
an intention to avoid making ank sta averent concerning the warranties; 
and that he expected his reinatatdment to be based unon the sup- 

| posed miscarriage of a notice to nit, of the assessment. We 
are therefore of opinion, that nexp wos no lecal forfeiture 
i the membership of the insured; jroz \e his certificate of 
\insurance, / \ 
Upon the question of the Malidity a the release, it is evie 
-|dent that the circumstances ane which wie reiease Was obtained, 
and the me ns employed in obtaining it, ag “shown by the evidence, 
rendered it Anvanid.| Men the director of the Association, who 
journeyed to Tennessee for the purpose of obtaining this releass 
Game to the we EY Sats was in a distressed and nervous condition 
bordering unon mental and physical collapse, She waa still 
suffering from the effects of a physical affliction , which had 
befallen her; was greatly depressed on account of the death of 
her husband, and worried because of t.e iilness of her son, 
and the illness of her mother, whom she wae nureing, and whe Wes 
under her immediate care, ‘fo—evidence shows —that she Was BO 
Weakened and nervoua@ as to be incapable of Ne the norval exere- 
' Gise of her will power; and, incapable, on account of her condition 
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and ied Gakeabe woman} that the valiant ee i 2 Comes 
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mopolitan Ins rance Assoc atio concentrated his\unimpaired power 
! and argument; \s d he set out toc optince her that 





the Assogiation was really Aoing an act of ee ae in Te Det 


—+ | 


her $500 instead of the #2000\which was due her./ She a&%s he 
told her that she had no legal claim against dea Agicelation 

and could not collect anything; that she could not afford to co 

to law, because if she went to law, the case would be tried in 
Iilinois, and would take perhaps six years to dispose of it; 

that her husband had committed perjury, in swearing to a 

health certificate; and, if she brought suit, her husband would be 
branded as a perjurer; and she, «as a perjurer's wife; that she 
could not afford to have a law suit which would disgrace he 
children, and her husband; and if she did not take the '500 offered 
to her, she would eet nothing. He admits t at he told her in 

the negotiations for the settlement, that her husband had sworn 

to something that was false, in tie health certificate; and 

that it would be better for her to mske this settlement; and that, 
in her weakened and enervated condition of body and mind, which 
he Was fully aware of, he talked to her for an hour and a half 
to induce her to make the settlement, siaeh et da is no coubt, 


that she was induced to sign the release bec uss he im»reseed 





upbn her the belief, that he was acting in hey Noitsrest; and 





\ . , / .\ . 
by playing uoon her fears, in making represgntations which were 
f 
false, A release from liability, obtained /under thes& circim- 

stances, cannot be, sustained in equity, 


It is not necessary to discuss at length the other point 


raised by appellant; namely, that Mvera, the person upon »rocess 
Was served as acent of the Association, was not legally the agent, 
The proof shows, that Myers attended to a number of matters Tor 


the Association that persons who are acente usually attend to, 
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such as takkng applications for membership, collecting dues, and 
remitting them to the Association; also preparing proofs of death, 
and taking charge of them for the Association; and receiving the 
Grafts in return, from the Association, to pay for death claims, 

for delivery to the beneficiaries; he also took releases oi such 
claims for the Association, He undoubtetlly stood in tie pogition 

of an agent of the Association; and would be enerally regarded 

as such; certainby outside parties, and the public generally, 

would be justified in so resarding him, 

In Crowley, Cook & Co, v Sumner, 97 Til. App, 304, the court 
says, in passing upon the question of azency in connection with 
service of process: 

"The language of the statute is broad * * * * * it should 
receive a liberal construction to effect wnat was clearly the in- 
tention of the legislature to seoure, Corporations doing business 
over wide areas of territory, are practically beyond the jurisdic- 
tion of local courts in such territory where the business is done, 
unless they can be reached by service uoonf their representatives 
there found, That a representative for limited purvoses may 
be an agent for purposes of service under the statute, is plainly 
seen from the fact that not only a general agent may be served 
but also any agent may be served," 

It is apparent that Myere, at the time of th= service of 
“the summons, seemed to regard himself as an agent; he made no 
lebjection to the service on the ground that he was not an agent; 
and did what any agent would do, after he was served -~ transmitted 
the copy of the suymons to the proper o*’ficer of the Association, 
Ancd the Association seems to have re-arded the service of 
Summons upon Myers, as agent, as prover; for it never questioned 
| Such eervice, The Association undoubtedly not only had nctice 


of the service, but of the commencement of the suit, There is 
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in the record, which can rebut the presumption that the Association 
received the copy of the summons, which was mailed by Myers to its 
secretary, in cue course of mails, Nor is there anything to 
contradict the assumption, that the Association received the notice 
of the commencement of the euit contained in the letter which 

was mailed by appellee's attorney, postage prepaid, about the 
time of the service of the summons, If the Aesociation thought 

it had the right to question the legality of the eervice of the 
summons, it had ample time and opportunity, between December is 
@908, and the first day of June 1909, to do so, Not having 
availed itself of ite ovportunity, in the court where the suit 

wae pending. the Association clearly was guilty of laches; and 
laches is a bar to relief, ina court of equity, (Allen v Smith 
72 Ill, 331; Bhe Blackburn v Bell, 91 Ill, 434; Higgins v Bullock 
73 Ill, 206; Walker v Kretzinger, 48 I11, 502,) Furthermore, 

a court of equity will not lend ites aid, to set aside a judgement 
at law, for want of proper service of process, unless it appears 
that there is a meritorious defense to the judgment; or to the 
claim uwoon which the judgment is founded, This doctrine is well 
settled, and was upheld b this court, in the case of Cadillac 
Automobile Company v Boynton, 142 Tll. Avp. 381; anc the cecision 
in that case was afterward affirmed by the supreme court in 3240 
Boa, 391, 

It is apparent from the record, that there is no meri- 
‘torious defense to aonellees claim, or to the judgment which 
appellant seeks to vacate and annul, It was entirely proper 
for appellee to file her cross bill, and ask for affirmative 
relief in this proceeding, because such relief pertains to, ane 


ig a part of, the subject matter of this suit, Where a court 






|} Of equity has jurisdiction of the parties, and the subject 


Matter of the litigation, it has authority for the purp se of 
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dminiatering equitable relief, to adjudicate all the righte of 
the parties which are involved in the litigation, (Coleman v 
Sonnolly, 3434 Tll. 583.) The court did not err in decreeing the 
relief yrayed for by appellee in her cross bill, Appelless ciaim 
and judgment was one of the lisbilities which appeilant had 
assumed under its contract with the Cosmopolitan Association, 

It was, theréfore, ee a8 much ag the claim and judgment 
were valid, and a subsisting oblication against the Cosmopolitan 
Asso ciation, and under the terms of appellant's contract 

it should be required to pay the same, | 


We find no error'‘in the decree, and it should be affirmed, 


Decree affirmed, 
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STATE OF ILLINOIS, | 


SECOND DISTRICT. oss 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREor, I hereunto set my hand and affix the 
seal of the said AppeHate Court, at Ottawa, this 


day of _in the year of our Lord one 





thousand nine hundred and 





Clerk of the Appellate Court. 
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Where ® benefit insurance certificate provided that ths insured should be liable 


Pl scessients for nortuery elwins aceording to the table of rates orescribed in 
the by-lene of the association, ani thet the insured's application then on file in 
‘the office of the asseciation, said certificate, and the by+lIaws of the association 
‘shall constitute and only contract between the insured and said associstion, and 
‘such association thereafter changed its name and adopted new by-laws incressins its 
ate of assessvent, held that: the only rate for which the insured under such cer- 
tifioste was liable was the rate fixed by his insurance contract es erbraced within 
‘the terms of his avplication for nembershio, his membership certificate, and the 
by-lans of the association as they existed at the time of his becoming & wenber, 
‘and he was not obliged to vay the higher rate fixed subseousntly by the new by=lans, 


and such sertifisate was not lisble to forfeiture for the insured's failure to vay 


such higher rate. 


‘Porfaitures sre not favored in law, and where the byslaws of a benefit insurance 
association provided that: assessments for mortuary claims should be uoon notice 
asiled to the postoffice eidress of the insured, held that the risht to declare a 
forfeiture of w& zertificete issued by such association was dependent on the Sivins 


of the notice as well es the failure of the insured to pay the assessrert which he 


wes oblised to pay. 


Where a benefit insurance essociation has no ridsht to declsre a forfeiture of 
a insurance certificate, such association may not exact a reinstatemsnt health 
certificate fron the insured, and such insured is not estopped by having sisned such 


health certificate from denyiné the forfeiture of his insurance certificate, nor 


has such health certifizete any legal effect whatever upon the status of his men- 


| 
bership. 
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“the words "miscarrisée of notice of assessrent" written by the insured under 6 
venefit insurence certificate across the printed words conteining waerrantiss as to 
nealith in a health certificate sent to and signed by hir for the purpose of rein- 
statement under the supposition thet he was in default for nonpayment of sn assess- 
Bt; clearly indicate his intention to avoid making any statement concerning such 
Berranties; ani that he expected his reinstatement to be based upon the supposed 


miscerrisése of & notice to him of the assessment. 


A releese of liability of an insurance essociation signed by the bensficiery un- 
jer w benefit certificate issued by such associstion ¢catnot be sustsined in souity 
where such releese was procured from such beneficiary through nisrepresentsations 
by x director of such associetion while such beneficiary wes so leboriné under 
physical and mental distress as to be incapable of normal exercise of her will pow- 


er ani of transectins business of importance. 


Fhsre service of summons in @ suit s3einst an insurance corporation was rade, 
the presijent of such corporation being without the county, dv leaving a copy of 
such summons with & person within the county who had been attending to matters of 
such corooretion as agents usually attend to, ani who received such zopy of summons 
Without objection and transmitted seme to the proper officer of such corporation 
nearly six months prior to judgment on default in such suit, end no ouestion wes 
raised in the court where such suit was pendiné by such corpoorstion as to such 
service, held thet such corporation was éuilty of such Teches as bars it in equity 


from relief aspinst such judsment in the absence of a msritorious defense. 


A court of eouity will not lend its eii to set esije a judgment at lew for want 
of prover servize of process unless it aposers that there is & meritorious defense td 


the judgment or to the claim upon which the judsment is founis4. 
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Where suit is brought by one insurance company to vacate & judsmernt reeovered 
Shist. another insurance company whose assets were scquired and lisbilities ss- 
med; by contract between the two comoaniss, by such former company, and to res= 
Min a suit brow#sht against such former company to enforce such judément, it is 
oper for jJefendant to file cross bill and ask and reesive effirmative relief 


ainst. such former compsny under such judgment and contract. 
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AT A TERM OF THE APPELLATH COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 






in the year of our Lord one thousand fine hundred and fifteen, 
within and for the Second District/fof the State of Illinois: 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


‘Hon. DUANE J. CARNES, pustice. 
| 
} 












Hon. JOHN M. NIEHAUS Justice. 

CHRISTOPHER C. DUFBY, SNOPES hataitak, Wh Ga 

E..M. DAVIS, shexte, <a ¢ QO if 4 8) 
a oN fii : 





BE IT REMEMBERED, that afterwards, to-wit: on 
aot 19ND 
DEC 2 | I the opinion of the Court was filed in 
Mae Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6076 
Julia Jacobson, appollant. 
VS Appeal from LaSalle, 
Joseph M. Ramey, appellee. 
Dibell, P. J. 









Joseph M. Rakey owned a byAlding in the city cf Streator 


that had a stairway on +} outed @ of the building. Mrs. Julia 
Jacobsom was on said stairnsy Ahen a beard thereof gave way 
under her and she fell through the ground and was seriously 
injured. She i oe npafy a3 agaimst Ramey to recover dane 
ages+herefer. She fi ae a t oeaeetion containing three coungs. 
Defendant did not demur thereto, but filed a plea of not guilty. 
There was a jury trial, and evidence for the plaintiff was 
heard. Plaintiff offered in evidence a lease of said building 
grom Ramey to hertusband, Samuel Jacenson. Defendant objected 
and the court reserved its ruling. At the close of the plain- 
tiff's evidence the court sustained the objoction to said lease, 
‘Thoreupon plaintiff by leave ef court filed an additional count. 
The accident was on October 31, 19123, and the additional count 
was filed January 22, 1915. Wo demurrer was interposed thereto 
but defendant filed a plea of not guilty and a plea of the State 
ute of Limitations. Plaintiff demurred to the plea of the 
Statute of Limitations and that demurrer was overruled, anda 
plaintiff abided by her declaration. The plaintiff again of= 
fered the lease in evidence and the court sustained an objection 
thereto, and granted a motion km by defendant to exclude ail 


gaia evidence and instructed the jury to return a verdict 









for defendant, and this was done. Motions for a new trial and 

/ in arrest of judgment were denied, and defendant tnad iudenset 

B ) & Oe ahh KX 

fin bar, and plaintiff below appeal” therefrom. Picay Cae argued, 
pthat the original declaration did not state 1 cause of action, 
that if any cause of actiom for plaintiff has ever been 


C , ‘ 
» it 48 in the amended deelaration, filed more than two_ 


a. 
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: 
an ee the injury, and that the statute of limitations 
\ 


| bar 


the action. | : 


A plaintiff may amend his declaratiom or file an addé 
tional count stating his cause of action in a different way 


after the Statute of Limitations had run, without subjecting 


‘his action to the \bar of the statute, as held in Swift & Co 


v Foster, 163 Ill. 50, and in many other cases. If the cause 
ef action set up by an amendment to the declaration or by 

an additional count is a new one and not a mre re-statement 

of the causd of action set out in the ciginal declaration, 
such amendment or additional count will not relate back to the 
commencement of the suit; and if the Statute of Limitations 
has run vefore said new cause oF actiom has been stated, the 
plea of the statute will be a defonse to said new cause of ac= 
tion. Fylienfeldt v Illinois Steel Go. 165 Ill. 185; Mackey v 
Northern Milling Co. 210 Til. 115; McAndrews v Cc. L, S. & F. 
Ry. Go. 282 Ill. 632. This rule is re=stated, upon the basis 
of the foregoing and other suthorities, in Rakr v “ational 
Safe and Deposit Co. ~234 Ill. 101. One of the three essential 
elements of a cause of action which the plaintiff must aver 
ahd prove in such a cause as she one now before us, in order 
to entitle him to regover, is the existence cf 2 duty on ths 
part of the defendant to protect the plaintiff from the Injury 


of which he complains. Rut an allegation in such a declaration 


| that it is the duty of the defendant to do or to refrain from 


doing certain things is only the averment of a. legal conclusion 


4 


and is an insufficient pleading. The declaration must state 
facts from which the law will raise that duty. This is fully 
stated in McAndrews v © L. S. & FE, Ry. Co. supra. and in many 
other cases. ; 


Bhere is a class of cases where a suposed defect in 


a declaratiom has been presented to the court aftor verdict. 
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|The general principle is, "where there is any daftak defect, 
imperfection or omission, in any pleading, whether in sub= 
stance of form, which would have been a fatal objection upon 
demurrer; yet, if the issue joined be such as necessarily re- 
quired, on the trial, proof of the facts so defectively staked 
or imperfect]y stated or omitted , and without which it is 
mot to be presumed that either the judge would direct the 
jury to give, or the jury woulc have given, the verdict, 
such defect, imperfection, or omission, if cured by the 
verdict ." l Chitty's Pleading, 675; Keegan v Kinnare, 123 
Ill. 280. In Western Stone Co. v Whalen, 151 Ill. 472, 
notwithstanding the omission from the declaration of the nece 
essary allogation of knowledge by the defendant, the declaration 
was held good after verdict. So in City of Fast Dubuque v 
Rurhyte 74 I11. App. 99, and 173 Ill. 553. the declaration 
failed to aver wither actual or constructive notice to the 
city of the defective condition of the sidewalk which caused 
the injury there involved, but it was held good after verdict. 
In N, K. Fairban@ Co. v Rahre, 213 Ill. 636, the declaration 
kn &exem did not in terms aver a certain material fact. The 
defendant did not demur but pleaded the general issue. The court 
conceded that a careful pleader would have expressly averred 
the fact but held that'it was fairly inferable from the fact 
alleged that that particular fact was intended to be charred. 
It was there said that on demurrer toa declaration mere 
inferences or implications from facts stated cannot aid plain- 
tiff, but that where defendant coss not demur but raises 


issues of fact and submits them to a jury and is defeated, the 







court will tndulge in intendments in favor of the sufficiency 
£¥ the declaration and will regard as sufficiently alleged any 


material fact fairly and reasonably inferable from facts stated 
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in the declaration which may fairly be presumed to have been 
proven; and if the material fact is fairly inferable ffom the 
facts alleged and may ‘fairly be presumed to have been proven 


the judgment will not be arrested because of the absence of 





























an express allegatiom of such material fact from the caeclaration 
O'Rourke v Sproul, 241 Ill. 576. Mueller v Phelps, 252 I[11. 630, 
While this question has usually arisen after verdict 
and it has usually been said in such a case that the declaration 
is good after verdict, yet there is also a class of cases 
where the same principles have boen anplied where the question 
| arose before a jury trial. In North Chicago Rolling Mill Go. 
v Monka, 107 Ill. 340, the chief ruling complained of was 
before the trial of the cause , and the question raised was 
whether a certain additional count was for a cause of action 
in substanee other and different from that stated in the first 
count. It was held that it was not, but was merely another mode 
of telling the sxtmxx same story. The court said: "The damages 
sought are for the same injury alleged to have resulted from 
the defectiveness or insufficiency cf the same machinery 
and that the existence of such defeets was by reason of the 
default of the defendant." In Chicago City Railway Company v 
MeMeen. 206 Tll. 108, one of the principal questions arose upom 
demurrer to replications to pleas of the statute of limitations 
to an additionalcount filed after the statute had run. The 
court said that it might be true that the facts proved under 
the amendment were at variance with the allegations of the 
original declaration, and still it did not necessarily follow 
that the allesations of the amendment introduced an entirely 
new and distinct cause of action. This was illustrated in 
Various ways, and the court held that although the amendment 
varied the details in several respects, yet so long as the 


entity of the matter upon which the action was founded was 
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‘preserved, it did not state a new cause of action . The court 
there quoted with approval from Alabama Sreat Southern Ry. 
Co. v Thomas, 89 Ala. 294 as follows: 

"The various amendments allowed to the compiaint do not, in 
our opinion, introduce 2 new cause of action different from 
that stated in the origimal count of the complaint. The 


of 


ban 


gravamen of the action is an injury caused to tweive hea 
cattle shipped by the plaintiff on the defendant's railroad 
on April 29, 1886, which injury was alleged to be the result 
of the defendant!S: neglirence. The several amendments each 
make a case based on some alleged violation of duty growing 
out of the undertaking to ship these same cattle. They may 
correct a misdescrintion of the contract as to the agreed 
point of destination of the cattle, or otherwise cure an 
imperfect statement of the same subject matter, or add new 
averments of facts more clearly showing the negligence come 
plained of or otherwise altering the grounds of recovery, or 
varying the allefec mode in which the defendant has violated 
his duties growing out of the agreement embraced in the vill 


of lading; but they 


ca 


o no farther. The iientity of the matter 
upon which the suit is founded is fully preserved. The amend= 
ments all fall within the lis pondens proper, and only sub 
serve the purpose of accomplishing substantial justice between 
the parties and ef deciding the pending controversy on its real 
and true merits. This is the main design of all statutes aliow- 
ing amendments to pleadings. The Statute of Limitations of 
one year was for these reasons no sufficient answer to the new 
counts added to the complaint by way of amendnient," 

In Ll. 5. & M.S. Ry.Co. v Enright, 237 Ill. 403, the trial court 
Sustained a demurrer to “he original declaration, and to the 


fame declaration as amended, and held it didi not state a cause 
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of action, Another amended declaration was filed after the 
statute had run. To this the defendant pleaded the ceneral 
issue and the Statute of Limitations. The court sustained a 
demurrer to the Statite of Limitations. This ruling was before 
the cause was tried by the jury, and so was before verdict. 
The court held that ewen though the declaration us first amended 
stated a cause of action dofectively, yet it stated a good 
cause of actiom and would have been ‘good aftor verdict; and 
that the second amended deglaration did not introduce a2 new 
cause of action but reestated more perfectly the same cause of 
action stated in the first amonded deciaration, and that though 
the facets concerning the duty of the defenaant were, perhaps, 
imperfectly averred in said first amended declaration, yet 
they were but a defective statement of a cause of action anda 
would have been good after verdict, and therefore the court 
properly sustained the demurrer to the plea of the Statute @f 
Limitations. In Hagan v Schleuter 256 I1l. 467, one of the 
questions discussed arose upon the ruling of the court in sus= 
taining a demurrer to a plea of the Statute of Limitations to 
an amended declaration filed after the statute had run. This 
ruling was, therefore, before verdict, The original tieclara- 
tion averred the unsafe construction of a certain wall but 
did not state in what respect it was unsafe. The amended aece= 
laration specified the ~articulars in which it was unsafe 
-and set out in full a contract which was only referred to in 
he original declaration, and contained averments as to the 
relations of the parties which had boen omitted from the orie= 
Binal declaration. It was held that the last amended declara= 
tion did hot state a new cause of action, and that the court 


@id not.err in sustaining a demurrer to the plea of the State 






ate of Limitations. Vogrin v American Steel & Wire Co. 66 TAL 
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474, is ‘e recent application of similar principles where there 







was no verdict. There the court found in the language of the 


original dedlaratyion words which by reference were held to 
sufficiently admit of proof on the trial that at the time and 
place of the ay appellant was in the discharge of his duties 
as an employe of \the appéllee, although the charge was not made 
in language usually employed in common law pleadings for that 
purpose. It wasthely that the facts so found in the original 
dgelaration by implication and by reference, though not set 


= 


out with the same axthi dularity that they were in the amonded 
declaration, authorized the filing of said amended declaration, 
and that the latter in no manor changed the ground on which 
appellant had originally preNicated his cause of action. It 
therefore seems to be an established rule of pleading that 
though the question whether the dause of action stated in an 
amended declaration filed after the statute has run is the 
same cause of action as is stated in\ the original declaration 
usually arises after verdict, and it\s usually said that the 
declaration is good after verdict; yot, where there has been 
no demurrer to the declaration and the question arises upon 
the pleadings before verdict, an amended declaration or an 
additional count filed after the statute hae\ run will be 
held to only restate a good cause of action defeetively stated 
in the original declaration, if the necessary alldgations 

may be fairly and reasonably inferred or may reasonably be 


found to be —— in what is said in the original declar- 
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4 potas. 


| ation. 
The original declaration in—+he-esse-et-var sufficiently 
(alleged the location of this building in shoe City of Streator; 


eG 


, that it had a stairway on the outside; that aspettes owned the 


(building at the time of the injury; that the stairway was 
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| defective, rotten andwsafe; that appettant fell through it 
the thee é; 

‘ana was injured; and that af had made a contract with 

| ; , 

_ the husband ae > ~t-to keep it in repair. | It 1s argued 









jthat the oNginal declarntion,/Gid not even defectively state 


I 
‘a good cause o ot i lid et ot facts 
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which made it a dv 






| : ‘ ; ee ce 
stairway in repaip; and because it did 


yhad any right to be upon™ that stairway wh he was injured, 


The second count of the original declaration alleged that on or 


Aron 
about May 23, 1910, pee eR entered 4nvo an agreement with 
/ 4 


» | s v7 D | 
Samuel Jacobson, +e husband of apsethant, te keep the roof 
> A ? F 














stairway and outer walls of said building in good repair and 
- atiot, 
condition. That count did not say in express eel si this 


agreement was in writing, but it said that a certain matter 


therein was "in words and figures as follows", whieh - 


-_< 


implies thet—i+—-rar Tiot & verbal bit-a-written-erreerent 
| to whieh+he.pleader referrad, At.-one-pleeo——that—eountin- 
plies—that- the part quoted therein from “the-e¢roement—is— 


| tie-entire agreement; but-i+~-is--fairiy-inferrea tater—that—it 
: ; the Abr 
was not—-the entire acroement, bacause Pdtecount avera’ that 


| Cobetiee 
| Ubicrdey he undertook to keep said stairway in good 
) Tepair and condition until June 15, 1915, which 46 not contained 
anor r : 
in what i quoted from the 2groement.| Said second count, there— 
j 


fore, alleges an agreement batween appellee jand the husband of 






appellant to keep the stairway\in good repair and condition, and 
| that said agreement was in force\at the time she was injured, ard 
“it plainly indicates that the agredment/ixx weikimg was in writing 


/ 
“ana that only a part thereof was set ut in that count. We are of 
i \ 






the opinion that an amended declarajAion\er an additional count, 


Stating more fully the nature of gaid agredment, and explainbng 
More fully why appellant was on Said stairway would not be the 


tating of a new cause of action, but would be stating what 
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{ might be reasonably inferred from what was alleged in said 
second count. 












It would not be implied that an extorigr stairway was 


to the building, but rather that it was 
the use of appellantts husband + and to 


put on as an ornamen 
there for use and for 
enable persons who had\the right to do se fo pass between an 
upper story and the street, It vould be p/esumed that appellantts 
husband had an object in requiring shat /the stairway should be 
[kept in good repair, and that\it was / intended by the contract 


\. 


that he shouldu se it in some wa pe See with his home or 





\his business, With exceptions not oplicable here, a wife has 
| the natural right to go whereior /rusdand lawfully is. A some- 
“what analogous principle is We in Yepnit v Rabbit, 69 Ill, 
277, and Kennedy v Kennedy, a Z1l. 259. \fo state the occasion of 


| her being on the stairway wore, fully wound phy be enlarging the 


| particulars of that which’ is fairly inferable from said second 
Pa 





in—H: 2 s ae) and it therefore appeared that 


the agreement mentioned in the second count was a written lease 
‘ a 


ES == 


of said biillding from ax ee to anya aye husband, to be 
A 
used only as a store building and a flat for living rooms, ani 


that o> was to so re-model ths building that the upper 
; 4 
floor should have suitable apartments for flat pursoses. The 


Proof was that the upper story was so re-modsled, and that at 
tr 


the time of the accident ao. —= , Samiel Jacobson and hi€ 


family lived in the uppsr rooms, and that this stairws Was 
AL Pree I. 
their means c* access to the street, and that | seeraat lived 


there with her husband, and that she was passing between the 


Street and their living rooms when this board of the stair 









Way gave way beneath her and caused the injury.) The jadditional 
| Led} 


a same injury to the appetbent, 







for feceived 


upon the same stairway the same building, by regéon f the same 


lefect, and only amplifies and enlarges that which is fairly 
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to be inferred from what is said in the second count. We are of 
opinion that these were permissible enlargements and fuller 
statements of that which was imperfectly alleged in the second 
count, and that the tatute of Limitations was not a defense 
thereto. 

A ppellee however contends that if said stairway was out 

of repair, it was only a breach of a covenant in the lease, and 
that the only action to which he would be liable would be in 
covenant for a breach thereof, and therefore no cause of action 
is stated even in the additional count. Whatever may be the rule 
in other jurisdictions, we think it clear from Sumasack v Morey 
196 Ill. 569, and Rorggard v Gale, 205 111. 511, that in this 
| state, if a landlord has covenanted to keep the premises in 
repair, or hes known and corcealed defects therein from the 
tenant, and because of a failure to keep the premises in repair 
or because of the defects so concealed, sither the tenant cr 
tts any member of his family is injured, or any other person 
lawfully upon said premises for business or pleasure is injured, 
| such person would be entitled to recover against the landlord 
\ for said injuries in an action on the case. In Rorggard v 
Gale, supra, the wife of the tenant was the plaintiff, and though 
She failed to recover, it was only because of the insufficiency 
of the evidence, 

We therefore conclude that the court erred in overruling the 
Gemurrer to the plea of the Statute of Limitations to the addie 
tional count, and erred in refusing to admit the lease in evidence, 
/@nd erred in directing a verdict for appellee. The judgment is 
therefore reversed and the cause remanded for further proceedings 
in conformity with this opinion. 


Rexgaxrx Reversed and romanded.s 
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StATH OF ILLINOIS, ).. 
SECOND DISTRICT. (oo I, CHRISTOPHER C. DuFFy, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, ot record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 








thousand nine hundred and a vee a 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE cour 


Begun and held at Ottawa, on Tuesday, the’ fifth day of October, 
in the year of our Lord one thousand mine hundred and fifteen, 
within and for the Second District sof the State of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


iy 


Hon. DUANE J. CARNES, Justice. 


Hon. JOHN M. NIEHAUS; Justice. oe es 
f INO TA. TO? 
CHRISTOPHER C. DUFEY, Clerkf™ VV VY #e°*° 4.” 


E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
DEC 2 7 1915 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


fOllowing, to-wit: 
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Gen. No. 6142. 
James B, Padgn, 

Defendant in error. 

vs Error to LaSalle. 
The Chicago, Rock Island and 
Pacific Railway Company, 

Plaintiff in error. 
Carnes, J, ie 
- ie Ae pee) Ahan 
unloading coal from a car that had hae mest on 3 side track 
by the Chtago, Rock-tsl Raiiway—Company,, the de= 
fendant pele , and while so engaged a switching crew of the 





defendant shoved another car acsinst the one from which the 
plaintiff was taking coal with such force as to throw him to 


the ground and injure him, was brought to recover 






for 3 jury. A jury trial zesulted in a judgnent for 








$1100,0 m which this writ of efvor is prosecuted. 









It is 





ontended that the Yeclaration does not even 
defectively statava cause of ac#ion and that defendant's motion 
in arrest of judgment should/heave been sustained, This is 
the principal question is the case, the contention beine tha 
it does not appear that plaintiff wae rightfully at the place 
where he received his ipjury, and therefore the defendant owed 


injure him, [the declaration 





him no duty except not to wilfull 


so—far—as—_it—reiatesto-this—qusstion, charceg, that the de= 
fendant in the use and operation of its railroad had a team or 
merchandise track connected with ites road in the Villace of 
DePue, in the County of LaSalle, which track was used by the 
defendant in placing cars thereon containing freight, so that 
parties entitled thereto might be enabled to unload said freight 


\ 
from said cars, or load freight into the cars; that on January 


Someta 


— 


_ iy F | ats. 


-GSL3 .om med 
mpbet -d asnsl 

-torze at tashbaetei 

-9lis@sl of tori 7 ev 
bas buelel doo ,ogsotdd edT 
.vrsomod yewlisH oitirosd 

«torte aft tittntsld 
hte, aD | .& ,sentsd 
fac ictin sas ph 5 sav nilit-totehasie cpihet_ aah . 
dostt obta £ mo Deinaite avd bad tedt te0 « mort Ls09 gatbaosmr 
-9b sit 4 Yaagnod. veel besl-ofttoet-$—baalel Toon oan edt x 
edt to wero gsnidotiwe s begesme oe eLidw bas _ Reded tnsebaet 
eds dotdw motl emo eft tentsans itso tedtems bevode tnshaeteb 
ot mid wordt ot as eotot dove mo {soo anttet saw ttitalselgq 
tevoos: ot trgyotd esw e efit) .mid stytat bose bavotg eft 
Zot treamgbuf « at cat yiurt e rot 

8 to 


-betyoseortd at to xw att dofdw OOLL} 







feve tom easoh annie” edt ¢edt hebroetnoo’et tI \ 









mottom a'tashasteb tadt bre motos to savso 8 Atste yLovitosteb 


ef atdT ,benisteasve assd evsd\ emgbut to tesits at 
tedt amted moténedmoo edt .easo ot at motteeup Leqtontiq eft 


eosig sit ts Yluttdgit esw ttitngély tedt tseaqqs tom seob tf) 


bewo tnehbusteb sit stotorsdt b <Vtutel aid bevieoet ed sisdw 
ftotterelosh edt \ smid stetatAiiutliw ot Yom #qeoxe ytub on mid 


-eb ect tact feotaco é 





8 
To meet s bed bsorlisr atti to mottsteqo bns eeu edt st tnabret 
to esslliV edt mi beoxr atk dittw betosnnoo dostt ee tbasioxem 
edt yd beev esw wxosit dotdw ,slisGel to ytavod edt at ,euted 
tsit oe ,tigtett ontnietmoo moeredt erso gatoslq at taebneted 
tigtstt bise beolny ot beldens ed tigtm oteredt belttine eeltrsq 





eS a =< -_— ee SE EE ——— ee ee i el A ee 


12, 1914, the plaintiff was engaged in unloading certain 
freight from one of the cars so used and operated hy the 
defendant while said car was standing upon the said merchandise 
track, 

Then ated Nae ian, that the defendant, without 
warning etc, drove another ear, ete. | 
It is said that declaration migit be true, and yet 


the plaintiff might be a trespasser, This is true, and the 


\ 


declaration would probably, Zor that reason, have been hela 

bad on cemurrer, But the question here ig whether it is good 
after verdict, A similar desthration was before the court in 
Seibert v Vandalia R, Co, 179 11. App, 617, and the same con 
tention there denied, There wag an averment in the declaration 
in that cése that the plaintiff tas engaged in unloading freight 
from the car into the wagon, ang! Hed been so engaged all the 
day before the injury complained of \and on the day of the in= 
jury up to two o'clock in thé afternoon. Those avermente left 
the declaration less open Ho attaok than is the declaration in 
the instant case, which contain no allegation as to the length 
of time the car had been there, or the plaintiff hed been at 
work there, and there is much force in the \defendant! s argument 
that the declaration, considered under the rules announced in 
Mackey v Northern Milling Co, 210 fil, 115, and\ Meandrewa v 

C. lL. S, & BE, Ry. Co, 2228 Til. 232 does not even Wefectively 
state a cause of action, Our attention is also called to our 


own decision in Vogrin v American Steel & Wire Co. 9 Til, 


WS 2455 where we endeavored to ASply the’ PUlS announced ine 
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App. 245, where we emeavored to gapply the rule announced 
in those two cases and erred in the effort so to do, as 
appears from the decision of the supreme court in 263 I11L 
475, We are inclined to the opinion that *he rule 
announced in the Mackey and NcAndrews cases should not be 
Vv exte med farther than is required by those decisions, and 
| that it chould not be applied to this case. We do not see 
how the lack of averment that the plaintiff was lawfully 
engaged in removing merchandise from the car can be held 
a more serious defect than would have been a failure to aver 
that he was at the time in the exercise of due care for his 
| |own safety, and the court held in BR, &@ 0. &. W, Ry. Co. 


| |v Then 159 T1ll, 535, the failure to aver due care was cura 
lay verdict, and used the following language:~ "Where there 
} 

| 

J 


q any defect , imperfection or omission in any pleading, 


whether in substance or in form, which would have been 
a fatal objection pn demurrer, yet if the issue joined be 
such as necessarily required, on the trial, proof of the 
facts so imperfectly or defectively stated or omitted. 
and without whichit is not to be presumed that the judge 
4 would direct the jury to give, or the jury would have 
given, the verd<ct, such defect, imperfection cr omission is 
: cured by verdiet. 1 Chitty's Pleading (14th. Am. ed. ) 675; 
Illinois Sentral Railroad So. v Simmons, 36 Ill, 2435; 
Atchison, Topeka and Santa Fe Railroad Co. v Feehan, 
149 id. 208. In the case at bar it is not to be presumed 
P the jury would have given the verdict, or that the court wall 
have sustained it, without evidence tending at least to é= 
tablish the fact of due care on the part of the deceased. The 
"“métion in arrest was properly overruled,” 
The Illinois authorities on this subject are col- 


lscted and reviewed in Jacobson v Ramey. Gen. Wo. 6076 
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------I11, App. =---=. 
We\think the declaration mst be held good after verdict. 
therefor the court did not srr in overruling the motion 
in arrest of judgment. . 
The giet of the charge in the declaration of the 
defendant's neg)tgonce is that it pushed the car upon the 
one which the plaintiff was unloading without giving him 
warning. While there\ is some oonflict in the evidence, it 
abundantly systains Mie dedlaration in that respect and it 
is not seriously contended that it does not, There is no 
contention, or ground for contention, that the verdict is 
excessive if the jury were warranted in believing the 
piaintif?'s avidaace as to the extent of his injuries, and 
we think they were warranted in \go doing. Wo error is argued 
as to the rulings of the court on dhe admission of evidence. 
[ me only instruction given at the instance of plaintiff was 


on the measure of damages. The injury claimed was an aggrawe 


~ 


tion of a denna, from:which the plaintiff had been sonetin 
suffering, and there was evidence before the jury as to a sure 
gical overation performed on plaintiff after the tine in 

question, and-s—fair_question was—presentov—as—to-tow-mrch-e f 
the disability under which plaintiff was.suffering resulted. 

P from the acclaent. The instruction complained of informed 
the jury that if they found the defendant guilty in 
assessing damages "they should take into consideration 

f 
all the facts ami circumstances shown by the evidence before 


4 them; the nature and extent of the plairtiff's physical 


injuries, if any, eo far as the same are alleged in the 


M 


declaration and shown by the evidence." J 


jence in this case which 





that under the ev 






jimgtiom by the jury between the disability rasulting from 


the aceident and charg 





in the declaration, ah disability 


\ 
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that did not result from the accident, it 






8 likely that the 
jury were misled ani adted on the bel#ef that damages 
could be assessed for the\disabiléty, egardless of its source 
We do not understand counsol too co tend that the instruction 
would be vad except uponthis \pe otildar condition of therecord, 
It is true that in cases vaez9\¢he plaintiff is suffering 
disability that may have arieen\only in part from the 
injury complained of, inefructiond\as te the measure of dam- 
ages that might otherwise be good sliguld be carefully cuarddd 


and the jury clearly informed that gadnages can only bs 






based on the injury/complained of. This \instruction referred 
the jury to the gfoiaration and limited t 
those there charged,—an “Fhe court, at the instance of *he 
defendant, very—clearly and-tforciblx instructed the jury 


that the damages must be confined to such as ave.the nitural 
4 


injuries to 


proximate result of the defendant's neglect; that the burden 
of proof was on the plaintiff to show his injuries were 
ee 
caused by the defendant's neglectg and if they believed 
that the injuries from which plaintiff complained resulted 
from other causes than the defendant's omgkark negligence 
that the complainant could not recover anything for injuries 
and specifically told them if they found from the evidence 
that the condition of the plaintiff's rupture which nece 
sesitated the|eneration he underwent did not result from the 
accident of which he complains as a natural and proximate 
consequence, but was a condition in no way connected there- 
with, then in determining what his damages were they should 
leave out of consideratiom the fact of the operation, the 
time lost thereby, and the expsnse paid and suffering cone 


nected therevith,| Mo think\that yhe instruction was one that 







could be properly given in or}f{nary cases, but thet it needed 
qualifying under the facts Fs tris case, and that the other 


instructions before mentioned full) served that purpose. 
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The sixe of the verdict indicates that the jury were not 
misled in that respect. Finding no error in the record 


the judgment is affirmed. 
Affirmed. 
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STATE OF ILLINOIS, }.. 
SECOND DISTRICT. (SS- 7. CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Tllinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
IN TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of = in the year of our Lord one 





thousand nine hundred and Ea 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


ye 
Begun and held at Ottawa, on Tuesday, the eo day of October, 
in the year of our Lord one thousand nine & belo and fifteen, 
within and for the Second District of the! State of Illinois: 
E 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. DUANE J. CARNES, Justice. 
Hon. JOHN M. NIEHAUS, Justice. 
DONA TA A~tnd 
‘ CHRISTOPHER C. DUFFY, Clerk.j~v UU Joffe | U & 


E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
EG 2915 the opinion of the Court was filed in 
mhesClerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 6821, 
Joseph H, Paxton, et al. appellees 
vs Appeal from Lake, 


William H, Fabry, et al appellants.% 


Carmes, J en 
Pimeaetiae prior to August 1914, ~ iant Bradford 

E, Simmons, was the owner of a store building Per ey on which 
it was located, in Zion City, Lake County, Illinois, and 

the other » William H, Fabry and M, F, Ellis were 
using a ae of it under a lease from Simmons, as & drug store 


in which they also sold cigars. A resident physician had an 


Pw re x: 


office in the b.ilding. On May 3rd, 1915, after this condition 
had existed for noéne months or more, inelisse, rourtoou lessees 
of residente properties in the ea? Zion, filed a bill for 
injunction to restrain such use of said building, and applied 
to the court for an interlo cutory decree enjoining such use 
pending the litication, The application was heard on the bill 
and affidavits in support thereof, and affidavits of the def-= 
endants who appeared and without answering the bill, resisted 
the application, A decree was entered restraining the defend- 
antag, until the further order of the court, from using any 
part of said premises as a cigarette, cigar or tobacco store; 
or a place for the manufacture or sale of to bacco in any form 
or manner; or pharmacy, apothecary shop, or drug store; or 4 
place for the manufacture of sale of drugs or medicines of 

any kind; or the office or residence of a practicing physician, 
surgeon, or other pereon actually engaged in the practice of 


medicine or surgery.| The defendants prosecute this appeal, 






and the question here is w ther the trial court was acting 


jf 
within its sound judicial Ai retion under established legal 


yd 
principles in granting the preliminary injunction, 
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The NS read on the hearing are incorporated 


in the record, certified by the clérk of the court, There 


is no certificate of evidence, therefore we assume that we 

cannot take notice of thei# contents. (Lange v Heyer, 195 
T11,°420; Wheatley v Uracek and Gettert, 160 Ill. App. 646.) 
| We will asaume for Ahe purpose oF this decision that the court 
ona consideration of the bill and all the affidavite filed, 

was warranted in finding that the allegations ped, found 

in the bill were true. | me theory of the bill ag, whet John 

Alex, Dowie, in his lifetime, prior to 1899, organized a reli- 
gious sect opposed to the business and practices sought to be 
enjoined, and various other forms of business regarded legitimate 
and proper in civilized communities, and still other practices 
that are generally condemned as immoral and illegal; thatin 

1899 the site of Zion City was selected as the location of the 
society in which such business and practices should be prohibited; 
that in furtherance of that purpose Bowie obtained titie to 
nearly all the land within the present city limits and executed 
leases for the term of 1100 gears containing restrictive cov- 
enants against said uses; that a building plan was also adopted 
to that end, and various statements were publicly made and 
published by Dowie proclaiming such purpose; that afterwards 
Dewie became insolvent and with his property, including a large 
portion of the land within the limits of Zion City, passed into 
the hands of a receiver under the control of a federal court, and 
the receiver made sales of the property in various ways and 
under various restrictions that resulted in maintaining such 
Testrictions as to all land sold; that the result of these facts 
te that the owners of land in the City of Zion holding by or 


under titles containing such restrictive covenants ere bound by 


the covenants, and also that the owners of land there situated 


-_ 
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/holding under titles in which “here ,ane no restrictive cove=- 
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nants pee hes bound if they purchased with knowledge of the 
plan eed which the said city was founded. | 
Appellees! able counsel required twohundred pages of typewriting 
to set forth in the bill the matters relied on by them to support 
their right to an injunction. Very full, exhaustive briefs and 
argupents are presented here by counssl for both sides on the 
legal effect of the allegations in the bill. The briefs are 
| for the most part devoted to questions that must be determined 
by a court on the final hearing of the cause calling for an 
|} investigation of the merits of the casm that is not undertaken 
by either trial or reviewing courts in determining the propriety 
of a preliminary injunction. It is urged in the arguments that 
a matter of public interest concerning the title to much property 
is involved, which is manifestly true, and such questions 
p might better be left to the final hearing and be decided ina 
proceeding where the decree of the trial court can reach 
the supreme court for review that proénciples may be announced 
‘that can be acted upon as rules of proverty. Any decision that 
we may render, or view that we may express has no binding effect 
On persons or property not included in this suit, and there is 
no appeal from this court in this case. There seems to be a 
dearth of authority in this state on some of tae questions hare 
involved, yet we think the principles are well established and 
settled on the authority of the text books on the subject, 
and decisions of other states, Our supreme court in People v 
Grand Trunk Ry. Co. 333 Ill, 293, quoting from a former case 
said, speaking of the remedy by injunction: "The tendency seems 
y to be to greatly abuse it." The appellate court of the first 
district in Young v Federal Union Surety Co, 183 Ill. App. 378, 
cited Beach on Injunctions, Sec, 110 and High on Injunctions, 


Sec, 13, on the proposition that the merits of the case are not 
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passed on in considering a preliminaryinjunction , but the 
court should inquire whether less harm will result to the en=- 
joined party if he should be finally victorious than would 
accrue to the complainant from the absence of the injunction 
if he were a winning party, and quoted from Russell v Farley 
105 U. S, 433: 

"It is a settled rule of the cowt of chancery in actions on 
applications for injunctions, to regard the comparative injury 
which would be sustained by the defendant if an injunction 
were granted, and by the complainant if it were refused, 

(Kerr on Injunctions, 209, 310) And if the legal right is 
doubtful either in point of law or fact, the court is always 
reluctant to take a course which may result in material injury 
to either party." 

And from the City of Newton v Levis, 25 CCA 16l:- 


"When the questions to be ultimately decided are serious 


and doubtful, the legal discretion of the judge in granting 


the writ should be influenced largely by the consideration 
that the ee to the moving party will be certain, great 
and irreparable if the motion is denied, while the incon= 
venience and loss to the opposing party will be inconsiderable 
and may well be indemnified by proper bond if the injunction 


is granted." 


/ It ie said in A, & E, Enc. of Law, Vol. 16, page 546, a prelim- 


inary injunction may sometimes be properly refused uoon the 

same facts which would entitled the party of right to an in- 
junction on final hearing. It is said in 32 Cyc. page 740 the 
object of a preliminary injunction is "To maintain the status 
quog to maintain property in ite existing condition; to prevent 
further or impending injury = not to determine the right itself." 


On page 74l< "It will not be granted where it is not apparent 


( 
: \ that any injury at all will occur," 


iC > 
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Andon page 749 = "Great caution is to be used in issuing man- 
< datory injunctions, * * * * * * The complainant must make 
out a clear case free from doubt and dispute," 
On page 751 mw The issuance of a temporary injunction to maintain 
the status quo depends chiefly upon tke relative inconvenience 


té be caused the parties, 


= 


And on page 753; "The right asserted by complainant, however 

mustbe perfectly clear and ffee from doubt where the effect 
of a preliminary injunction will be more than merely the maine 
(/ tenance of the status quo, or where theinjunction will cause 


defendant greater loss and inconvenience than that which wiil 


Pe 


{ be suffered by the complainant in the absence of an injunction. 


ee 


¥ In any event, an injunction must be refused * * * * * if he 
’ fNomplainent) does not make it appear reasonably probable that 
' an irreparable injury is impending and will occur before the 
j final hearing can be had," 

On page 756; "When the question of Iaw is one of the chief 
<I flissues to be determined on the final hearing, and complete 
Y relief can be then afforded, the complainant is not entitled to 
(the preliminary injunction, An injunction will not be granted 
‘where there is grave doubt as to its propriety or necessity," 
(On page 763, "A preliminary injunction will not, as a general 
(rule, be granted in cases where it is not shown that any 
lirreparable injury is immediately impending and will be visited 
‘upon complainant before the case can be brought to a final 
hearing." 
The above quotations from the text of Cyo are most of them 
supported by a great number of citations, generally from the 
reports of other states and the federal courts, The author, 


however, does not note any decision of this state in conflict 


with the general principles that he announces. A reference 
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to the volumes of "Annotations of Cyc" showing decisions on these 
various points since the publication of the volume from which 
we have quoted, discloses tat most of these principles have 
since that time beenrestated or recognized again and again 
by our federal and state courts. This opinion might be extended 
to great length by citing and discussing those cases, 

In the late case of McMillan v Kuehnle, 78 N. J, Eq. 

251, the court considered an application for a temporary in- 
junction by owners of dwelling houses near a baseball park to 
restrain holding baseball games there on Sunday, the bill charge 
ing that crowds attending the game, by noise and confusion, 
Gisturbed the peace and quiet of the neighborhood, and held 
them not entitled to the writ. The court said,= 

"Such a writ ought never to be ordered unless from the pressure 


of an urgent necessity. The damage which it is legitimate to 


/prevent during the pendency of a suit must be in an squitable 


a 


—— =. 
— 


re 





point of view of an irreparable character", (Citing authorities) 
And quoting from an earlier authoritw ~ "It is impossible to 
emphasize too stringly the rule so often enforced by this court 
that a preliminaryinjunntion will not be allowed when the 
injury which may result from the invasion of the complainant's 
right is not irreparable," and added = That the injury come 
Plained of could not be mammxexad considered as an irreparable 
mischief and that if it be conceded that the disturbance is 

of such a character as to entitle complainants to an injunction 
on a final hearing of the cause, still it is not so substantial 
as to Warrant the issuing of a temporary writ, 

In Mefer v Somerville Water Co, 79 N. J, Eq. 613, the court said 
"The object of a preliminary injunmtion is to prevent some 
threatening irreparable injury pending a full and deliberate 
investigation of the case upon the merits. It will not be ordered 
unless from the pressure of an urgent necessity and where the 


damage threatened during the pendency of the suit is of an 
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| irreparable character." (Citing authorities) 

In the case of Blanchard v Eastern Pennsylvania Power Co, 80 

N. J, Eq, 10, it is held if the complainants case rests on a 
legal right which is not clear and has beenfairly questioned 
then a preliminary injunction cannot be granted, (Citing autho r= 
ities) In Fredericks v Huber, 180 Penn. St. 573. the court, 

in holding a prelininary injunction, restraining the use ofa 
church improperly granted, said that its effect was practically 
to reverse the whole status of the parties, and added = "This 
is not the office of a preliminary injunction, which is not to 
subvert but to maintain the existing status until the merits 

of the controverg can be fully heard and determined," 

And adds = "That the status quo which will be preserved by 
preliminary injunction is the last actual, peaceable, noncontested 
status which preceded the pending controversy," 

In Snod grass v MeDanielz, 144 Iowa, 674, the court applied the 
rule that the purpose of a temporary injunction is to preserve 
the status quo of the parties and not to obtain affirmative 
relief in advance of the trial, 

We find in Richards v Meissner 158 Fed. Rep. 109, the following 
language in relation to eranting a preliminary injunctione 
"While it does not finally determine the rights of the parties 
to the action, and is intended only to preserve the existing 
status until the case can be fully heard, and therefore xu it is 
not necessary that the court should, before granting it, be 
satisfied that the complainant will certainly prevail upon the 
final hearing of the case, the court should, nevertheless, be 
careful that the complainant haa a probable right, and that 
there is probable danger that such right will be defeated 
without the special interposition of the court, It is equally 


true that where, on the showing made at the preliminaryhearing, 
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the law as to the right to an injunction is quite doubtful 
and that as much, if not more, injury wpuld probably ensue to 

the defendants than to the complainants, and especially where 
in the event of the bill being dismissed on final hearing, 
there is grave doubt of an adequate redress to the defondant 
resulting from the injunction, the court should refuse the 
application for a temporary injunction, and await action 
until all the facts appear on final hearing." 


The principles announced in the foregoing authoritiesagss: 


rere 


seem reasonable, and we think they mignt be taken as a guide 


Lo | 


by courts of this state in passing on motions for temporary 
injunctions. Even on final tearing our supreme court has said 
in Hill v Kimball, 269 Ili. 3983— "In cases where mandatory 
“injunctions are esked for, ' it is the duty of the court to 
“consider the inconvenience and damage that will result to the 
_ aefendant as well as the benefit to accrue to the compiainant 
"aa by the granting of the writm, and where the defendant's damages 
and injuries will be greater by granting the writ than will 
be the complainant's benefit by granting the writ, or greater 
‘than will be complainants damages by the refusal of it, the 
court will, in the exercises of a sound discretion, refuse 
the writ.'*® (Lloyd v Catlin Coal Co. 310 Ill. 460; Dunn v Youe 
mans, 224 id. 34; 1 High onInjunctions, 4th. Fd. sec. &. 
and cases cited.) Applying those rules to this case 
‘we are unable to see any valid reason for the decree. If 
we assume that the complainants will, on final hearing, be 


_jentitled to an injunction, still the maintaining of the or= 


cf 


<___|dinary drug store and physician's office in the City of Zim 
|during the pendency of the suit was not such a threatened 
j 


| mischief and injury as should be held irreparable in passing 


a 


on a motion for a temporary injunction. The restraining order 


did not issue to maintain the status quo, but was in the 
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nature of a mandatory injunction granting the relief sought 
by the bill in advance of a hearing on the merits, and there= 
fore such as will not ordinarily be granted. There is grave 
doubt about the law upon which the complainants! right to 
ultimate relief rests, Many questions arise as to the legal 
effect cf variovs facts averred in the bill, and whether a 
sound consideration of public policy will permit the en= 
forcement of the restrictive covenants relied om can only 

be known after a final dewision of a court of last resort; 
and finally, the injury and misbhief intideted by a wrongful 
issuing if the writ suspending an established business 

during the pendeney of the suit is one that cannot be ade= 
quately compensated in damages, and therefore the aefendants 
could not be adequately protected by the bond required, 
while the injury that would be ststained by the complainants 
in wrongfully refusing the writ is of little importance, 

We are of opinion that the writ should not have issu ed 
and that the trial court was not acting within its sound jui- 
icial discretion in entering the decree awarding it, therefore 
the decree should be reversed. 


Reversed. 
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STATE, OF ILLINOIS, } .. 
SECOND DISTRICT. Gar: 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. DurFFy, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this — 





day of— : in the year of our Lord one 


thousand nine hundred and a a 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE ;COURT, 


SSS pe 


Begun and held at Ottawa, on Tuesday, the es day of Ocrober, 
in the year of our Lord one thousand ning hundred and fifteen, 
within and for the Second District of the State of Illinois 


Presenht--The Hon. DORRANCE DIBELL, Presiding Justice. 
4 Ve iP Be 
Hon. DUANE J. CARNES, Justice. 


Hon. JOHN. M. .NIEHAUS Justice. 
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CHRISTOPHER C., DUFFY, Clerk” U VU i 


E. M. DAVIS, Sheriff. i 














BE IT REMEMBERED, that afterwards, to-wit: on 


‘ng ee mR, AVA 
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the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 










'-M99tTtt Eres borheud ames basevods ae pe 10 Lo Bet 





‘ 


+ setomilll to etst2 ods Lo do ixtafd baonae dt 10% bas at 
29rd gyt naibioord 18810 ela ake . 10H ont 
ep tdant BRAGAQ .U HMAUC .oo0H 


egttent //SUAHTIY. M WSOL 80H 


a, r RIG eS ik 
Check. otte EM iret9 YEG ..9 seaqorarano 
| i _ sttirede ,eqvad Md 
a — 2m SaaS SP nt erases 
; v3 
- 
, : a 
1 no bbw -of abraw7s tts todd JasaaeNaMe Bae 
a4 at bolt? | o5w “e100 adt ‘to noini ge ods . 


sotngrt bas abrow ari at t300 ‘bise to sotdtoa 
tdiweot , 


iM ‘ 
ty. i” ate i 
7 1 Sa 





Gen. No. 6144. 
Christine L. Palm, appellant. 

avs Appeal from Winnebago. 
Rockford City Traction Company, “ppelles. 


Diovelil, Pe Je 


mo 


ee re ; | 2 ae 
On the 57th. day of January, 1912, at the corner of Secund 


Avenue and Seventh Street, in the sity of Roekford in Winnebvago 
. . ‘ x - ° * oa : 
County, Christine L. Palm fall from the step of a car operated 
\ Pal 
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\ sf 
by the Rockford City Pe ae Sonny ao eee injuries, for 
which she brought this suit to ree eer e She filed a dece= 


laration, to which there was a pled of the gensral issue. Later 
Ps \ 
peed ; 
he obtained leave to filie, and did ce four additional counts, 


to which there was also a pxe ia of the ge eneral issue. At the trial 


Sie the De uary term 1915; of the circuit cours of that County, 


a was given the plaintiff to amend her declaration, which she 


did, by alleging that the conductor of the street oar neglig 
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ct 
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ect 


permitted the exit door of the car to remain oven while the car 
was in motion, which induced the plaintiff to believe that she 


could safely alight and in doing s0 she was injured becsusé the 









car had not been atocped. Ths ant demyrred to the amendment 
but the demurrer was overruied am the prea of the ceneral issue 
formerly made to the original declatgtion, was ordered to stand 

as the plea® to the amended counts” 


dence the court instructed tpé jury to rdturn 2 verdict for the 


defendant, which was done; as motion for a 


fe 
& 
fa 


trial was overru 
-_ the defendant ha@ judgment against the aintiff, from which 
| The car in question was of the "Pay-as-youeenter" type and 


appears to have differed in at least one important re 


Lia 
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the cara of that type now in usé. The rear platcorm was inclesd 
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and on she right hand side of this platform was = step and two 
doors, the rear one of theee two doors veing used as an entrance to 
the car and the other ae an exit. The exit door was not under 

the sole control of the sonductor, but could be opened by any one 
desiring to alight from the car. On boarding the car through 

the rear of these two doors on the right handside of the car, an 


intending passenger would proceed along a railing, extending 


os — ) 


fare to the conductor cr Alesse put it in &© box provided for tha 
purpose, meunt one step and go through & door into the body o7 
she car. A passenger desiring to alight from this car would pass 
through a door at the rear of the main body of the car, on the 
other side of the car from the door by which he entered the main 
body of tae car, and, uvon stenping down on to the piatform, 

turn to the left and either oven the outside door himself or have 
the conductor do it for him and go from the vlaticrm on to a 
step and thenes mp te the street. White—tire-eviterce—t2-not-axite 


cLear—en-tnis Pp speirty it anpear eae 1at this exit door was not 
controlled by any lever at the hanc cf the conductor, but was 
ocened by & handle attached to the door itself. The position of 


the conductor ordinarily are at the time of the accident here 


| ad 


mn cuestion was,on the platform between the entrance and exit 
doors leading to and “rom the body of the car and behind the rail- 
ing mentioned above. The exit door, used in passing from the plate 
form to the street, swung dvack against the railing when open and, 


as ths space into which an outcoing passancvsr aterped was adout 
k 4 t 


two fset square it will be seem that when such an outgoing passenger 


stepped onto the atform from the main body of the car, his pre- 


ly 


sence would prevent the closing 
its opening, if it was closed, by the conductor, who would under 


such circwrstanoces be standing behing such passenger. / 
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Aspellantbecamé & passeneer on this car about six o'clock on 


| we Ln AF ir 


the evening in question. It was after dark and the lights in the 


car on the street and in the etorze woe i hia street, were lichted. A& 
the car neared Second Avenue, aapeitent pressed s push button, 


A 
thereby notifying the conductor that she desired to leave the 


car at that point, and he tranamitted this signal to the mctoraterk™ 


left her seat, went through the exit door ani atenped 





platform. The undisputed evidence shows that when 
she did this, the outsije door was closed. Thile ahe was 3tanding 
ust ag the car reachsd Second Avenue, its aneed being 
2 bw men came out of the body Of the car, pushed by 
the aes » oveaed the exit door and stepped dow onto the . 
ve Jbsr IY, 
strest. At that time the conductor called cut a warning toapfeiient—/ 
that she waumikd should wait until the car stoonsd bsfore alighting, 
but she either did not hear him or paid no attention to him, and 
passed out directly after ths SWO Meh stepping off of the ste 


and failing on to the atrese 





ee en or renee oe 
heaset It sa anp nt from the evidence and from a plat of the back 
: _ ple THf- 
Platform of this car, introduced in evidence, that as safeestent 
) Stood on this platform after the door had deen opened by the two 


men in question, her presence prevented the conductor from gloaing 












Bhe exit door, and that her denarture from the car was 30 suiden 
that the conductcr had no opportunity to do anything to prevent 
her from leaving the oar, except to call out a warning to her, 

ica Mer. Ti Hf- Hh 
ag he did. Assetiest ‘admit her testimony that when she left 


her asat after giving the signal to stop, she knew the car 
> = = 





was still in motion, to us thst an-ordinariiy 


patelligent person, in tas exercise of jue care for his own safety 


ck 


» could 6asily judge by the atree and store lights, whether or 
Mot the car waa in motidm~It is apparent to ix Yond, aiter the 


two men left the car, appellant Toilowed without taking holde of 
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any oiderati-or-paying—sny-attertion to Whether or not—the—ear 
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was oti} moving. | Wien abpetiant ste oped 
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of the car to the plztform,tne exit door w 


nothing in the evidence to show that the 


down from the main body 
23 ¢ 


gonductor knew, or should 


Oe 


have known, that any one other 


than eae 


intsnded to leave 


the car at this point. I+ is-svicent—thet— +4 oonecector—warned 

appellant as s00n as he discovered that—tke-car—door-wae” open,” 

andthe fact—tratapsellant—did- not Hear nis warning or $7 id-no 

attention can aot..os-considered negligence on his wart.  Jitnesses 
Ov pee poe ree 

for eseiiss, net cennsoted in any way with the company, heard 

the conductor's warning ons kaew taat the osr was moving at the 
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time » As appeiies ‘says. in its. nt at AP an 
the conductor's rning, it was sither 
not aa good a 5 that Of numerous otpe 
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; ae 4 . 
because 3hs was not sayin brteei ton to her surroundings. In the 


because her 


ersens on 


nelliant did not.os 


hearing was 
car 


hy 23 
che 
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ey 
latter case, she was negligent} in the former case, ths conductor 
jf o™ 
wags not negligent. Ne 
We do not Zind any s«¥idence in tharccord that would justify 
> 
us in holding that the aopelles was neglipent in its overat 
tS 
of this street car, while there is considerable evidence to show 
that asneliant was negligent. The judgment is thersfore affirmed, 
Affirmede 
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SATE OF ILLINOIS, } .. 
SECOND DISTRIC’. pane I, CHRISTOPHER ©. DurFy, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this - 


day of : in the year of our Lord one 





thousand nine hundred and 





Clerk of the Appellate Court. / 
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AT A TERM OF THE APPELLATE COURT, f 
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Begun and held at Ottawa, on Tuesday, the Pitch day sO tic tober. 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second Aen oe the State of Illinois: 
Present--The Hon. DORRANCE DIBELL, Bheadiatue Justice. 
Hon. DUANE J. CARNES, doce. 
Hon. JOHN M. NIEHAUS, Justice. 
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CHRISTOPHER C. DUFFY, Clerk.” () ¢\ Kk 
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E. M, DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


) oy ae 
, ee 


the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


mOlLOwing, to-wit: 
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Gen. No. 6147. 
James M. Swan, Deft. in error. 
vS Error to Kendall. 
William K. Loofbourrow, Pits. in error. 
Dibell, P. Je 


Swam sued Loofbourrow in the circuit court of Kendall County 


\ 
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and filed 2 declaration and had 3s summons ued ho the sheriff 


fo 


which was returned ‘served, and on October 323, / ‘1914, at the Cctober 


Lee] 


Term had 2 default and a judgment for $676.71. On November 
\ 
1914, at said term, the defendant aonsared by attorney and entered 


\ 
the default. On Warch ©, 1915, still at said 


cts) 


a motion to get asid 


October Term, he enterea AN motion +o withdraw the motion to set 


ex 
p 
ct 


aside the default and thie latter motion was cranted. He gays 
“ 


he afterwards, on March 15, 5, at said October Term, sntered 


another motion to set asides saiQ def affidavit, and that 
motion was denied. He thereupon o > bil f exceotions 
concerning said motions and now pr: ea of error from 
the order refusing to vacate 

The bill of axcestions does not ehow usen what cround the 
first motion was based. It obviously was\nev: neard but was with-= 
drawn. The second moticn, assuming m: 23 to which the 





bill of exceptions is Silent, 


toniewetetenae. |The declaratiom was uwson txve notes for different 
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gums, one described in the first count anc the ocher in th 
count of the declaration. The affidavi an 
without showing whethsr the ond nete declared on was 
meant and it alleged that that note was given in cempliance wit} 


a contract for the exchange of lands. It did not state with vhom 


ak 


this contract was made nor any of ths terms of the contract. 
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that he denies that he is indebted to Swan in any amount. The 
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affidavit further said that Swan was indebted to 
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efault will not be vacated merely to let ina sét off, for the 
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for vacating the g&exee default which he did not present to 
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order is 


the motions above recited he entered a full a-pearance 


he cannot ve heard in this sourt to urge a reason 
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therefore affirmed. 
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SWATH OF ILLINOIS, ) 


SECOND DISTRICT. \ se 


J, CHRISTOPHER C. DurFy, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 








thousand nine hundred and__- _ - = 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
rel 


“the fifth day of October, 
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if 


in the year of our Lord one thousand nine hundred and fifteen, 
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Begun and held at Ottawa, on Tuesday, 


P} 


within and for the Second Distric) of the State of Illinois: 


rs 


Present--The Hon. DORRANCE DIBELL, 





Hon. DUANE J. CARNES, « 
Hon. JOHN M. NIEHAUS,» 


CHRISTOPHER C. ne Clerk. pn nr a - 


E. M. DAVIS, Sheriffs 














BE IT REMEMBERED, that afterwards, to-wit: on 
oe | the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6165. 
W. D. Chemical Co. appellant. 
va Apceal from Peoria. 
Teck 
Walter Teed, appe_lee. 
Dibell, P. J. 
| By a printed and written contract, datei July 29, 1913 


the W. D. Cuemical Company sold and Walter T. Teel vought 6,000 























pounds of hog and cattle powders for $253.00. On June 18, 1914 


paid company sued Teel in the "eoriu circuit court ucon said cont- 









ract for the payment of said #s9c 2 


azsumpsit uoon the ntract “ith the common .etunts added, and Teel 





pleaded the general iss al pleas. On a jury 


/ 
trial, at the close of all the court instructed the 

7 = Par 
jury to find a verdict for and such averdict was re- 


new trial was 






turned, a ete ror nied, and defendant had 


is nopneal. 


jusgment, erent h plaintiff prosecutes 

It a:peared from plaintiff's proofs uoon the trial that 
Baefendant, at the same time that he signed the contract in guestion 
@lso signed and delivered to the company his promissory note for 
'2360, the price of said medicines, and that thereafter and before 
this suit was brought, the company sold and assigned said note to 
one R, F. Zehr and when this suit was brought on June 15, 1914, 


Zehr was still the owner of said note.] It if a recognized rule 


of ‘he note of the debtor for s pre-existing 








ldevt is not payment, unlsss it is expressly agreed to take the note 
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Jas payment, or unless the ve with the note or is guilty 

Barber, 5 Johns, 6&. This 


Stone and Gravel Co. v yarn 


mer, 49 Ill. sopy49. On vrinciple nest be that when 
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cause ofaction acs ainst detendant for the purchase price of the mer- 
chandiae, and 4 that position could be maintained, the vendee of 
the goods could be Lacie betadhd ed at tne same time to two actiona by 
dizterent persons to Te cover the same debt. Ye hold that when plain 
thie ‘gold and transferred this note to Zehr, it did not retain a 
cause of action against Teel for the merchandise. That note was 
outstanding tn the hande of Zehr = this-euit was begun and 
therefore ‘plaintiff then had no cause of action to recover for the 
selling price er goods, and the court properly directed a 
verdict. Tee. the president and the general manager of the 
plaintiff testizied that the company took this note as payment 


for eaid coods, and this waa not sae heck in any way, and this 


rule 
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appears to bring this. case within the other yraneh of ene 


“above ‘stated. 
P Zens sued Teel uoon this note ‘and upon another note in “the. 
‘county a oare of Peoria County, and ¢ that suit was pending and on trial 
J when this suit was begun. In that suit Teel pleaded the vensral is- 


sue and that the signature to the note was not his signature and 


another BD ectal plea. On that trial Te el had a yeraict as to this 


F {note, finding no cause of Sobion: Aopellant here assumes that that 


Was 2 “finding that the ‘signature to the note was a forg=ry and +here- 
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fore argues here that as that note was 2 forgery, the original cause 


09: 


of action remained in plaintiff. There is no evidence here that the 
jury in the Zehr anae found that this note was a forgery 2nd henee 
‘the Ssevnens on that subject is not well founded. If the only 
“issue had been aiethes the note was a forgery, there would be force 
in plaintiff's argument, but Teel also pleaded the general issue to 
Zehr's tabc lerMeion upon this note.Under that plea he could have 
proved payment. it nope ar that Teel only received 3,000 


pounds of the 6,000 pounds which he purchased. If he proved that 
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shown & complete failure of consideration by showing that the 
merchandise was worthless or was not what it was represented to ve 
_ and that he ascertained that fact and delivered or offered it back 
j to the company. He could have oroved other defenses under *he 
|| general issue. No croof was introduced from which the jury could 


know what particular defense it was which was sustained in the 


























county court xm to £& this note. Therefore there is no proof here 


that this note was found to be a forgery./ The proof in this 
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is that Teel did mt sign the note. The fact that he filed a plea 
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that it was not his signature doss net mak ry. Even 


if Teel testified on the trial of the Zéhr case that his nam 
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that note was not his signature and not by his suthority, still 
there may have been many other witnesses to orove that it was his 
Signature, and the jury may have so found but may have systained 
some other defense presented by him. Plaintiff after a fashion sought 
to inquire of two witnesses what Teel testified in the county court 
as to the validity or invalidity of this note, but he did not rake 
any offer to show what he éxnected the answer to be, as recuired 

by the rule laid down in Ittner Brick Company v Ashby, 198 T1l. 563 
and Court of Honor v Dinger, 1283 Ill. Anp. 406, and if that rule 


f/is modified by «hat is said in Hartnett v Boston Store, 365 Ill. 331, 


yet any answer that could have been made to these questions, un- 
accompanied by any proof of what other witnesses testified in 


be 


the Zehr case an that subject, woyld not have been material here, 


i) 


where the question if material at all, 
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was on what ground was Zehr 
defeated in the suit on this note, and that is not disclosed at all 


by the proofs. 
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The judgment is therefore 


Niehaus, J. took no part. 































gerts of to 


5s ot betnesexget sew tf tocde tom ecw 78 seolddzon Bem wath 


es 
ite 


fosd tt beretto to berevilet baw fost edd bontotreoae ed ted 
é ; steed eh oo} 


aD 


sit Tebny seansteh sentra beverq oved ‘bisee C Bed pda. 0 
3 é # 19% ry, 4 
bisog yt edt doidw moxt beoubortat.. Baw to072 ol + sues Ls : 
7 ie 2 math | den oe 
eas at bankernue ow Motdw gew ti ganoish beara a 9s: tedw 
oa PO to 


sto teo7g on al eredd sroieiedt ston aisa tt ot nd daw 


—_—r x ape) 
2: Te GB 


eso eft at toorg ect \.ysogzol 2 od oF bao? aaw ston els 


“a oe 


esig «s Relst ed tedt dont eat -eton edit agie moc, Db ‘feel | 
savil “Breese Ot & tt Ce Pasi tom seob owtengte etd tom ‘caw tt 
of omen eis 4 dt  ga@eo x68 eat. 20 fete ed ft 80 boltiieod £e 
Irtte oi He is vg ton bas ewtengie etd fom, een efo 


u 


eid eaw of tect every ot ‘seegendin redto vse need vad x Ysa 


BY 
beoiestexe eved yan gud bawsoy ea eved yen vas edt “bas. outen 
Se ty bp & ame 


tdmsoe motdest s tetig Ibtalerd aid yd botaseet¢ seneten re6 
tawoo yinuoo sat at baits test ieeT teate . eeae seadiw owt to 6iiy. 
efex tom Bfb ad dag <5 0R elas te yitbilevas £0 ytibtiav edd 


betivpet se .6d of ‘tewets ead bedesqxs od tedw wos of 3 ‘go? 
G82 .fff SL ,yddad v yo arto forxd teattl ml awob biel knee 
folca ca, 48 
efyt tect tt bas B08 10 A Lit os etesat ta 7 xon0k to ie Ls 


»f55 «LIT G38 .erose nodes ¥ tient xe! K st biss at ‘ted ee, bett 


Ph. Bo 

-my ,emoitaeup ezed? ot. eben Heed eved bLueo dat ‘rewans yas: 

: heaps 

at beliivess eeecontin rete techy to Yor vas xd bets iy t 

; ; ei, MO d 
_<8ted takes fem toed eved tom Bigow .t0etdue test a easo a) 


ndeS exw bauer tedw 19 sew hie ts Letreten 3 golteoup oat 
educa ja8? mo ¢tosnmete s 
{fe te beeoloatt te fe a tate bas .otom otdd 0 dine sig ‘ae 
mt j ; i REN eye 20 sate 





STATE OF ILLINOIS, a6 
SECOND DISTRICT. Gea 


Court, in and for said Second District of the State of Tlinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


J, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and__ 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the rifth day of October, 
in the year of our Lord one thousand nine sy ial and fifteen, 
within and for the Second District of the State of Tligmods: 

é 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Rd 


Ree 


Hon. DUANE J. CARNES, Justice.: 


hs 
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Hon. JOHN M. NIEHAUS, Justice, 
CHRISTOPHER C. DUFFY, Clerk. _ 


E. M. DAVIS, Sheriff. pe UU 











BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in 


the Clerk's offiee of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6167 
June E. Mills, appellse 
vs Aopeal from Henderson. 
Village of Oquawka, saopellant. 
Dibeli, P. J. 

} on May1S, 1914, the husband of June E. Mills occupied a 
part of the Graham Building in the Village of Oquawka, in 
Henderson County, as a3 takery. There was a brick sidewalk, ten 
or twelve feet wide, in front of thig oduilding and at one time 
there had svidently been a stuirway leading from this sidewalk 
down to a cellar undernéath, but its use for suoh a puroose had 
been abandoned many years before the date named, the stairs had 
been removed, and the opening s& in thak sidewalk, leading to 
the stairs, had been covered with the wooden door. On the evening 
of the day in question a wheelbarrow was standing on this wooden 
door, having been left there by Mills, as he intended to use it 
during the night for the purpose of transferring bread to tne 
depot for shipment on an é¢arly morning train. Between seven and 
eight o'clock that evening several persons were sitting on that 


wooden Boor gave way and they were ail 
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wheelbarrow, when th 


cellar. The svidence shows that June EF. 


ct 
—_ 
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precipitated inte 
Mills, who was one of those thrown into the cellar, was avite 
Seriously injured. She was at the time ir a delicate condition, 
and about. three weeks later sutfered a miscarriage. /Sh<\ brought 


Buit against the Village béccause of her said injuries ayd uoon 


| 





@ 
es. 
cc 
B 
< 
ct 
ry 
»- 
@ 
we 
KH 
oO 
a 
ny 
~~ 
< 
ra) 
Q 
> 
Cc 
r 
+ 
- 
ae 
oO 
C 
° 
= 
3 
C 
ec 
= 
.@) 
3 
oO 
ae] 
to 







trial was overruled and olaintifi hed a judgment Ved that amount. 
from which the def sntant below avoeals, arguing — that asoellse 
Was guilty of contributory negligence, that the villigess was not 
Negligent, that the damages aré excessive and that the\gourt 


: \ 
WOelow erred in Ats rulings ‘en the evidence and the instructions. 
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which fell in, : the supports underneaht it were 
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had been in « condition for a or t 

two years befcre this accident, « member of the v 


the end-of his cané through s rotten hole in one cf 
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composing this wooden cover, and in spite of hie knowledge 


+O his knowledge the place nad never been réosired. wi 


was on the Board nor up to the time of the acciden 
hesses testified to an entire lack cf reoairs on 


nineteen years or longer. Certain pisces of timber 


an eVid 


of the supports oi this woodsn cover. Thsse timber 


idence and identified by at icast one witness 
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ly shows that the\wooden door or beard sover 





and should not—prave—pesn-admittet; out ve constiter™ 


Qient identification was made, Other evidence was 
show that xheak this wooden portion of the walk was 


eondition for public travel. The evidence further 


City had been notified of the condition of this walk by comp] 









introduced to 
in an unsafe 
showsd that the 


BGMBXEXMANE to the wayor es or president of the village board 
ee 
pean t ald? ar al ; ; 7 
with a request ae ee tne walk or that portion of it 
be condemned and removed. This complaint waa ignored, aoparsatly 
Without any investigation of the part of the villazs o “totals. | 
- 2 wo 
Under the principlea laid down in Snherwik v City cof Aurora, 357 
\ 
Tl1. 458, the\jury were/warrantsd in findihg from the evidence 
E4 that in thie cas@ the duty was laid on the city, wot merely of 
=) | £HSnautineg inspection of the sidewalk, but alsoof insvsecting the 
Buoports underneath tis sidewalk to ascertain whether or not they 
Were sufficient. It is avident thet this was not dons or en 
Wattempted. We consider thag the jury were warranted in\finding 
Jthat the evidenes shows the village to have besn guilty ef neg- 





Agence, as charged in the amended declaration. 
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It is claimed that aspellee was guilty of negligence, in 
that her complaint to the mayor regarding the sidewalk showed that 
\ she was cognizant of its condition 2nd that, in sitting or being 
| on this rotten portion of the walk, she was not in the exercise 


of due care for her own safety. It apmears from the svidence 
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| that her complaint only related to the surface of the walk and 
that she was completely igncrant of the conditions existing 
underneath that surface. We do not fsel that the duty could be 


7 
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y | laid upon her to ascertain the condition of the suocports cf this 


—— 


| sidewalk and do nct think there was such evidence presented to the 


the 


rh 


)jury that it should have found avoelles had such notice o 
defeot that she was guilty of contributory néegligencd. 


r Complaint ie made by avpelliant of the action of the court in 


| refusing certain instructions requested by it and also in civing 


A Neraetasn other instructions at the request of appellee, but after 


| considering all the given instructions as 2 series, we do not feel 
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true that certain given inatruce- 


that any such error exists. It i 
ltions east upon the Village the absolute duty of keeping its 

| sidewalke in renair, while a better statement of the law would 
ate been that the duty of the village was tc use reasonable 
Jf gare to keep its sidewalks in reasonably safe condition for public 


—~)/ travel thereon, but one inatruction ziven at the request of appele 
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lant and one requested by it and refused 













Statement cf the law as the instructions complained of, and 


we do not feel that aorellant is entitied to complain of that 
fcature of the given instructions. Aopellant complains of the 


refusal of one of ite requested inadtructions, which told the jury 


dn brief, that if they celieved from the evidence that this por- 


tion of the sidewalk broke because six pzople were upon it, then 
there could be no recovery. We do not consider that this instruc- 


tion was correct as applied to the facts. These six people were 


MMot piled, one upon top of another, on ons portion of this 
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sidewslk, but each were standing, or sitting or being supported 
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by, a distinct portion tae walk, and the sidewalk ought to be 





) in such a condition that’if\rveople stood upon each portion thersof 
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they would be supported. 
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Comptaint is made_that—the damages awarded were exces 
PEN AL poe FZ. 
sive, There seem o be no question put That dapeties was injured 
by her fall. She complained of an injury to her arm and reck and 
she suffered a miscarriage shortly after the acoident. She was 


under the care of two physicians for a considerable time 


after the eeeicank cua. while \assetieant cladma that her misoar- 


am 


\ : 
riage was not due to the accident, etlll/ the surrounding circum 
\ 


stances, as shown by the evidence} arse such that we believe the 
. s \ 2 
jury justified in considering it due to the shock she received. 


In view of her injuries, we do not f _ that the amount awarded 
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jury on that point. f % 


We find no reversible error in the record and the judgment 
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a was so great as to warrant us/in disturking the conclusion of the 
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is therefore affirmed. 


Avfirmed. 
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STATE OF ILLINOIS, ).. 
SECOND DISTRICT. \ eas 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 
IN TESTIMONY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of = = in the year of our Lord one 





thousand nine hundred and = 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


B 
5 


Begun and held at Ottawa, on Tuesday, the rifth day of October, 
in the year of our Lord one thousand nine Hondred and fifteen, 
within and for the Second District of the State of Illinois: 

Present--The\ Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE J. CARNES, Justice, 
Hon. JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Clerk. © (} 


E. M.\DAVIS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6191 
Frances Mertel, Deft. in crror. 

vs Error to LaSalle. 
Charles F,. Walter, Pltft. in error. 


Dibell, P. d. 





to recover $250.00 
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bind a real estate 
( bargain, which was fingily abandoned. At the close of the evi- 
\ 7 
dence the court sh jury to return a verdict for her 
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for (350 and such a yerdick was returned, a motion for ae nev 
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a 
error ig brought to review that judgment. 


fi A . 4 . S 2 oe : o 
trial was denied And aon judgment, and this writ of 
Walter lived at Cedar Rapids, Iowa, and owned two adjoining 
lots and a dwelling upon one of them in Peru, Illinois, and 
the same was in posseasion of a tenant, named Strack, and Walter 
had the right to terminate the tenancy by October 1, 1914. 


Walter had upon said premisea'a sign that they wers ‘or sale. 


Frsnces Sauter was about to marry J. A. Mertel and desired to 


‘ 


purchase a place. The negotiations wer: all by letter, mi ihe— 
only_guestion fa, yhether the rindayof the-parties ever meyFy 
us a] ths +ermsot a -vatid-comtratts All the letters were 


preserved and were in evidencé, except 


receive. | Itis arcusd—in-ser-ochal fat she\court mignt—well 
find from the evidence that. no-such-ietter wa sent.—The 


question whether such 3 letter was aent—was-enec-of tact—cor-—the 


d 
assume that suc letter was sent or elsd the judgment must 
be reversed for fwWidure to submit thst question to 2 jury 





We shall assume ‘tha 
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letters constityted a« complete contract waz = question to be 





@etermined by the court. Tslluride Power T. Co. v rane Co. 
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[ wertei beran the negotiatione by a letter, dated March 
1% 1914, addressed to Walter, whersin he told Walter that he 
passed by his place that day with a friend and saw the sign 
upon it and he thought that friend appeared to be a prosperous 
buyer, and he asked for lcwest price and particulars. Under 
date of March 13, 1914, Walter replied to Mertel by a letter 
containing the following among other things: 
"I want (4500.00 for the whole place, or $3500.00 
for house and ones lot, the fruit end berries are all on 
that one lot, you see Mr. Strack and ask him to let you 
show your man the house, he has rented the place for one 
year, but if I sell he must move db Oct. Ist. 1914, or if 
your party wants it sooner, I guess I can arrange that with 
Mr. Strack. 

I will take $500.00 or all I can cet cash down and 
baance to suit buyer, at 5 per cent. I will want ¢250.00 
to bind the >argain. I will give you $50.00 if you make the 
deal. You know the place, and can téil him ail about it, 
there is hot water, furnace, oath and toilet, sewerage all 
in, cupboards and sinks built in, slso china closet; get 
him interested and show him the place, and then he can see 
what there is there, let me know what you make out as soon 
as possible." 

Under date of March 18 Mertel answered in part as follows: 
We finaily sot to sse the house last night and we thought it 
was just what we wanted, but don't you think you could give 
us a little lower price. If we bought the wholeplace and 
paid spot cash we would like to occupy it by Vay ist." 


alter replied to Mertel under date of March 19 in part as follows: 






: "I oan't sell it any cheaper than I priced it to you. - 
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paid $4,500.00 and can't lofése on it. I don't know «hether 
Strack will move or not, he might ask so much. I don't care 
about the cash money. I would just as soon have a sood piece 


of iand that will increase in value." 


Mertel replied in part as follows under date of March 33: 


| 
/ | 


"Inclosed herewith please find bank draft for $250.00 to bind 


the bargain by Frances G. Sauter for the entire place, trustim 
this will be satisfactory and you will croceed with the 
oroper papers. Kindly take up the matter with Mr. Strack 


we would like to occupy by May lst. 1914." 


Walter replied to Mertel as follows under date of March 25: 
"Dear Sir: I have your letter and bank draft of the 33rd. but 


( He rec ire 


till fall 






will not bind the sale uxtil I hear from Mr. Strack. If he 
asks too big a price to vacate by May lst. 1914, I will not 
sell only subject to the terms of his léase, csiving him wntil 
Oct. ist. 1914 to vacate. If his price is more than I care 

to pay, may be xxkk you and I can arranges some satisfactory 
way to buy the lease. You may let me know what you think 
about this plane I will keep your name in privacy at cresent 
and probably I can cet him to vacute at my price. There is 
furniture stored upstairs in the house that will hive to 

be left there until fail. The party buying the voroperty will 


also have to buy thé winiow shades which are in zood condi-e 


tion. The price will be $10.00 for the shades. If I can 
arrange ith Mre Strack I will have the necessary rapsers 
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that the purchaser must’ buy\ the window shades and 






iN - Miss. Sauter then wrote Walter in part as 
~~] 
follows, under date of March 30: 
—— 


- 
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i note by the letters you have sent that you are not trying 
very hard to accomodate me with the house by May lst. Nowif 
you do not cure to make this deal, we will peas it up and you 
may return the $2350.00 or if we can arrange a satisfactory 
deal I shall want the whole place, insurance papers, tax 
receipts and all other proper papers including lsase so I 
may collect rent, all for $4500.00 the shades are of no 
benefit to me as I want new things to begin with." 
| It will be—ebserved that when Walter Tecsived tne ts50 Ne Ferused to 
( bind the bargain by it and that in the letter Just quoted Miss. 
Sauter calls.zor—the-return of the (550. On March 31 Welter replied 
as follows: 
"JT have your letter of the 30th. inst., and am enclosing 
letter from Mr. Strack, whereby you can see that it is 
impossible for me to gst him out by May lst. but if you 
will buy the place. let him hold the lease until October 
I will be there by Saturday of this week to close the bar- 
gain, or as scon aa I hear from you. 


KJ 


I understood by your former letters, that you would 
not buy the place unless you could take possession by May 
lst. but by your last letter, I understand that you will 
buy tue place immediately if we could make a satiefactorkty 
deal, that is I will turn the leases and papers over to you 
dating from April let. 

I will hold the draft for $250.00 until I hear from you 


( or have @ verbal conferance vith gpu." 







. The letter from Strack which Yalter enclosed therewith showed that 
his wife was in a hospital and that he was not varmitted to discuss 


With her the question of civing up the leasé, and that he therewith 


Femitted-the rent for Avril. On April 3 Miss. Stauber replied a 


follows: a 


‘ 
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"I recd your letter of March 3lst. and as the offer is 
{ 
favorable I wish to close the deal on next week Thursday 


( ; o 
V ‘or Saturday which ever time is convenient for you to come. 


( ; ‘ 
You may write ms when you will be here or call Joe Mertel 


i 
when you reach town and I will come down town with him." 
cat b+er itis—Het 35 iti 6ad—-aS BLOsee Ou XUTCESCA- Sawn 
ra a“ 
for\him to coms to Peru and to close je deaKon Thursday or 


ya 


Saturday of the following week. 1t412 be observed that he had 


LO. 
wo 
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said tit she would have te oy the window shade\and pay 
therefor and she had refused that condition and he nad not withdra 
it. He had mposed the condition that furniture shoud: main 
in the house tN 7611 and she had not anewered “hat and abe had 
i 7 
told him that gtH& should want insurance papers, tax receipts 
and all othef propex papers, including the lease and he had hot 
answered Anat, sexcept\as to the lease, and that he was waitin 
or _o#<readi senterence wither Walter testified that he 

wrote her a letter dated April 3, saying that asa long as she was 
Batiafied to take the place he would be in Peru the next Saturday 
to close the deal, though he did not remember exactly what he wrote. 
She wrote Walter as follows under date of Acril 4: 

"I wrote you on the 2d.inst that your offer scemed favorable 

and I would like to close the deal; but yesterday I was 

given a much more liveral offer, and would anpreciate if 

you would consider with me. I was given permission to remain 
on the same place after Oct. lst. which I will occupy till 


9 


then; in fact I hardly think I could arrange to move then, 


te 


and as the rent from this places coesn't néar cover intel 
taxes and insurance I would much prefer to not closs this 
deal at all now. If in the future I desire the olace (whic! 


would mean much moré exgesnse and inconvenience to me than my 
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present offer) I would be very glad to make 
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ia trusting you will let me know at your earliest convenience 
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if this is satisfactory to you and if you would be kind 


enough to return the $250.00." 
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ail the terms of a binding’ contract had been ar- 

| samged+ Under date of April 6, he replied to her that she must 
stick to her agreement or lose what she had paid down. He therein 
told her what insurance he had on the house and when the policy 
expired and offered to turn the insurances over to her without 
chargey this being the first time that he had replied to her 
request that the insurance papers should be turned over to her. 
He also stated that he had an abstract which he would give her 

and that he would Be at a certain o ffice in Peru on Saturday 
April 11. Hs did appear at that office at that time and Miss. 


Sauter did not a»pear. [It sceme entirely clear/to us from 2 







consideration of the foregoink correspondence/ that at no time 


/ 
f 


did each partyagree to all the \terme of *the other. Miss. Sauter 


refused to pay extra for the wirdiow shades and Walter did not 
withdraw the demand that she euyaeks Migs. Sauter jenenned the 
insurance papers and Walter did nok o°fet to comply with that 
requirement until after sne had withdrawn from the negotiations. 
His request that she should allow peta rurniture to remain 
stored in the ouilding had never been \ooepted by her.» She re- 


quested the tax receipta and he sever ofifersd to cseliver the 


receipts to her. St 


ry’ 
oO 
Lar 


requées 
| those papers were had not been determined. \ It is evident that 


_* was intended to endeavor te effect an 


@ 


j ; Various matters when he cam@ to Peru and hada verbal conference 
_ her. There had been no/discussion or agreement as to the 
form oi the deed. Walter nad received the rent fok Avril and 
there had been no agreemént whether he shoud@ retain it or should 


Pay it to Miss. Sauter./ It is our conelusion that the minds of 
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the parties never met on all the terms of & contract. Corcoran v 


White, 117 Ii1. 118; Middaugh v Stough 161 Ill. 013; Scott v Fowler 
827 Ill. 104. 


The judgmemt is therefore affirmed, 
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STATE OF ILLINOIS, bets 
SECOND DISTRICT’. eae JI, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and - eee 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


State of Illinois: 


Begun and held at Ottawa, on Tuesday, the fifth day or Octaber, 
in the year of our Lord one thousand nine hundred and fifteen, 


within and for the Second District of the 
Present--The Hee: DORRANCE DIBELL, Presiding Justice. 
DUANE J. CARNES, Fastioe.| 
justice/ «a («C&A oO 
long! + 


Hon. 
JOHN M. NIEHAUS, 


Hon. 
DUFFY, Clerk. 


CHRISTOPHER C. 
E. M. DAVIS, Sheriff 
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BE IT REMEMBERED, that afterwards, 
the opinion of the Court was filed 
in the words and figures 


the Clerk’s office of said Court, 


following, to-wit: 
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Gen. No. 6211 
P. J. Miirlett, Deft in error 
vs Error to Kane. 
D. J. MoDonald, Pitf in error. 
Dibell, P. Js 
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P, J, Millett own# a farm near Paris, Kentucky, where he liv 


‘Dp 


and ac forte contracts for railroad construction work in various 
parts of the United States. D. J. MeDonald om#= farm near Aurora 


4 
ITilinoie here he lives, and he idee like work in variouw parts 
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of the Unit: 
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da States. The parties had known each other for years 
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Ky 


and during é¢ time covered by the transactions here involved 


| were in various parts cf the South. On Acéid-16;5—-$6bes-ittrreti 


( brought thi-s—quit—semnestelt ale OH Parse icat cromissory notes 
pub O9,..Ons—Lor-$i;O0T dated June SO 
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&® special count on each cf the notes and the consolidated commom 

















counts. McDonald filed numerous pleas, the mam general issue, a 


denisl of signature, set off, release, ocayment, accord and ; 
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atia- 


action, lack of conside ion, and tha 1enotes were civen in @ 
faction, lack of ideraticn d that th t > i i 


partnership transaction between the carties, the accounts cf which 
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had not been closed. Tee ercdct.for 








plaintiff for $4,083. On 5 3, 19815, and on April 12, 1915 
after motions for a new tria 
Overruled, plaintiff had a Jus n for 
with legal interest there on Avon 
of error brotght by tispeuals to review 
The special counts on the notes did not state that they 
pwere payable at any particular 
por Miliett, he stated that the notes were payable at Johnson 
City, Tennessee. He did not sesk to amend the spesial counts 


If the deolaration, so as to correctly desoribs the notes./ there 


ate tbe OP Die Vy. 4 ’ hae e A rPivtp . ae hh —— 


a niet tit Pn mee le 



































£688 volt. @8e 

yorrs at #ted ,tterc hy i q 

,ansY ot ott? ev eb 
storte mf THIT bl enotoM cee 
: wb .¢ Ltedio 
hrevts od etedw ,yMousas® ,aited wsen mrct Asans tteLliM .% » | ee 
evoitev nai Arow nottourtaenco Sbsorlier 10% atoeri nce “hia et Bile 
“gtowA teen met @Rawo blenodol .t 0 .ee9te¢8 bettal. edt To etteg 
atteq wiotrsev ai Atow evil ahi’ ed bos ,eevdl od net 
eetesy tot isdto doses awondt bed easttuaq sdT .setst& Ostiav edt * 
bevfovat e1rsd enoitocensrt edt yd berevoo semnli ont gatiub ‘ae 
SHEEP PEGE ~,8L-Lbdgd 00 .dtvo2 edt to etrad avottav ai 
getor yroeelmorg tert estat He bisnoGel>-terteve—bive 


vey 


Aa hated. ena 


OE Shu BSF EE OCT ris 59 F800 CIEL engl 
—~“NdES (eet {Ce teuguh—Lateb 00.9 
belit sK c-miunaetregtoagco x90 xf 


somnoo Setebtioaaoo edt bee seton edt to dose mo tnyoo feiceqe 





£ a fstsasys wzz edt ,eesiq evoteméa beltt SLenoloy etait 
g-gites bos broscos ,tasmysec ,seeoler tte tse ,etutcigtea to tetnes 
emt aevic stew estonedt tect bas ymoiterebicmoo to Moal .motdon? 
dotdw to etnyocoe edt ,esitireag edt meewisd moitosens1t qisatead Ea 


192 solLisev—r-sew ST sti to Yt -besolo need tom 










@leL ,eL LiigA no bow ,areLl f 70 .€80,8% rot ttidaks 


nesd bed tnewabut to tssite at &irt wen 6 tot enolttom 2 
goitbrev odt gnisd ,Til,4}3 tot ta cui £ bed tiltotelg boiutrey 
tirw 2 st eidY .mottibner Ati motkaosted! testetat Lenel dth 
etoemghyut bleafwelver ot SiemodoN yd a 
yodt tedt etete tom bib eeton sd#t no stayos Letoage edt ” 
noltentmsaxs geor9 mQ 6.80sla teivoitieq yas ts eideveq 2 
moendol te eldsyed etew eeton odt tect betets od ttc 0iM 


- 


etnuoo Letoeqe odt baome ot Xese toa bib oH -seeewkiten 


4 
@ 
® 


a therefore a varianse between the three svecial counts and 


of 


h 


o 
t 
& 
be } 
@ 
tt 
i=) 
oO 
cr 
ue 
w 
‘go 
KH 
° 
< 
oo 
+ 
- 
io 
i3 








s vs 

theyé could be no recovery under said 
ra 

special counts, and WcDonal é entitled to have given tarse 

| instructions which hej dNesting 2 verdict against plaintiff 
‘as to the first, seCond and third 

petLtet+ proved the existense of tne notes, tne signature of McDonald 
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thereto, his payment to MeDonald of the principal sums named in 


—jgaid notes and that he lost the notss aft 





fore entitled te resove 







i'fenses hereinafter 


McDonald was not 


the three sume of money; and the tnree checks upon which they 
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n evidence bearing his endorsement; and he admitted 
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were paid were 
giving memoranda showing his resesipt of those several sums. He 
claimed to soul wasther he gave notes for them, but letters from 


A Sew. oat, 
him in evidence etexsconcluaively that he did 
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each of said suma. Hs aged. not Slaim to hava paid them. THs—ebe 


ject of the common counts 





against some ascidental v 
MeDonald claims that in February 1909 he and Millett met at 
Knoxville Tennesses, and formed a partnership in railroad conatruce 
tion work; that he was to put in his equipment, worth perhaps 
$380,000 and Millett was to put in $50,000 in oash and Millett wae 


to be allowed six per cent interest on his monsy and VWceDonald 


was to be made upon his equipment, 2ani that these moneys re 

advanesd by Millett to McDonald for ths expenses of said partnere= 
Ship, and that the partnership ended in December foilowing without 
amy contracts being taken or any work being done; and he claimed 





to have spent $5,000 or $8,000 in expenses in travelling about 
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country and trying to get contracts, and while he did re ee 
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that Millett made a part of these trips with him, he stated that 
Millett did not always go with him and he implied that Milletts 
expenses may have been legs than his own; but that the affairs 


of said vartnership had not been settled and that since this suit 


Was begun, ha@had riled a bill in 


aw 


quity agsinst Miliett to have 
the -accounts of the firm settied, in which he set up these monsys 
as advanced by Millett to the partnerahip. Millett denied tha 

any partnership was ever formed, but alisged that they agreed at 
Knoxville to try to zet some conivsots for reilroad censtruction 
work, and, if they obtained such contracts, they would be varte 
ners in such work, but that no contracts wers obteined and no 
partnership was formed; and also thst these moneys were not ad-= 


Ve) 


venced in any partnership matter but were loaned by him to MeDonald 


to meet MeDonsid's own pressing financial necessities. The corres- 
Ape 

pondence which afterwarde followed between the parti¢s me in ¢evie 

dence and shows repeated oromises by McDonald to nay Millett these 


ieans and one of them show that he had paid $193 interest thereon 

: 2 
and in none of the ietters jdeA_ NeDonald claim that these moneys 
were advanced in a partnership transaction. Pre—jury were ftelly 
instructed in favor o thesewere partnership matters. 
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Millett complains of +t ¢fusal of ope inatruction on that sub- 


é sect, but we ere of the the ground was fully covered 






joy instructions that were given This issue was determined by 


he jury against MeDons1lg4ne we of opinion that the preron- 


| eer ae ustaing thak consiusien. 





McDonald claimed three itsms of set-off. He alleged that he 


Meertain sateel rails ‘or $416, and that he had leaned Millett #300 
he engine and the rails were not wher @ parties wsre, sni +he 
Stice se-teat neither were ever delivered to Millstt and 


ever came into his possession, but “hey appear to have been seized 
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on attachment acainst McDonald. McDonald did give Millett a 
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‘eheck for $200. MoDonaid testified that this was money which he 
doaned to Millett. Millett testified that he loaned MoDonald 


this money and tock this check in payment. The—jery—feurt “on 






Miliett on thia issue ar 
their conclusion. » 


‘On tne cross examination of MeDonald Millett's scounsel called 
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for letters of various specifie to nave been 
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written by Millett to McDonald, and no such letters were produced 


by McDonaid or nis counsel. Thereuson counsel for Millett read to 


wa 
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MeDonald frpm g@svearious vapers which he held in hia nand, which 


purcorted to be carbon copies of such lettere from Millett to 
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McDonald, and asked MoDonald whetner he received sucn lettears, to 
which McDonald replied that he did not know or did not remember, 
and counsel asked MeDoneld whether various stetements read to him 


were true. This wae all done over the objections of McDonald's 


counsel. [xe 2 eae sinron that” th] course pursued—wa8-aighly 
imeroper. At that time no one had testified that these were in 


istters which nad ceen written and meiled to 


Kh 


fact true copies o 
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MeDonaid, and they then aopeared to be merely self servines declare 
tions. Ne—such_ use saeuld—aayv=.ocen osrmitted of these peers 


until it nad been sroved\that they were true copies of letters 
which had been in fact, ordtten and /aigned by Miliett ani duly 
'maiied to MoaDonald proverl: aidressed and stamped ard placed in 
the Post Office. They could onky then be evidenoe in favor of 
Millett if they anpearsd to oe cant s of a corresoonience between 


the two upon the aubjcots gnvolved ir this suit. By readinc them 
. y 
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into questions their su,ostance was placed osfore the jury 
y \ 
before they had been Shown to be competent evidence. But after- 
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Watds tie necessary oroof was made to admif\ these carbon copies in 


@Videnoe in connection with various isttersa from McDon2ld to Millett. 
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correspondencs that 


with any partnership 


recognized his personal liability te pay 


Millett. The abstract is meagre and 
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réad al 


could not have 


the evidence in the reeord 


found differently ¢ 


lone to McDonald, though the letters 


before he was cross 
conclusion is inevitable from all the 
this money was not advanced in connection 


transaction and that McDonald rereatedly 
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judgment is therefore affirme 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. aes 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Lllinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
IN Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and ay. = 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
i 


Begun and held at Ottawa, on Tuesday, the Pont ik day of April, 
in the year of our\Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of f1linois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, supdaice) 
Hon. DORRANCE DIBELL, Justice. 
CHRISTOPHER c.. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 














“3 













12654 sit 1.3 


z arc. , 





et 


pfirgA Yo ysbetttpod edt .ysbasuT ao Swat te 







| 7 ae 
,assixia bas ies asnin basavods sao biol 16 Y6° 





7 


7 seioalIfl Yo state isd? to foisteid.bndooed odd 10% E 
7. Kn : | ie: 





a ; sorteant garbiestd , 2UAHBIK M WBOL 
, \ .sottesl .29MSA0 .t SHAUG .coH = 
Jesottabt ,IIGEI@ SOWASHOG .aoe 
YEP AL 6 4 @ \.sx019 .yrwa fo aaproratand 7 
i .tYized@ ,2IVAG .M im 
: a 
mo s:tiw-ot ,abiswisiite tedt (3a0aMaMae T 
qi Bslilt eaw $2009 adi to noiatgo sadt 310) ae 


— 


aetusit bas ebrow edi at ,t1ru00 bise to sitio. 




























Gen. No. 6220. ; 
Jewel Tea Company, appellee 
vs Appeal from Peoria. 


A. T. Peterson, appellant. 


Dibell, P. J. 

[ the Jewel ee Company, a corporation, hereinafter called 
the company, entered into a contract in writing with A. T. 
Peterson to carry on certainbusiness for it in Peoria for 
certain compensations therein named, and the contract contained 
a provision that Peterson should not engage in the same business 
for twelve months after the contract should be terminated for 
any cause, in the territory in which he worked while in the 

| employ of the company. The employmen$ was terminated on May 


(28, 1915. Shortly thercafter Petersen entered into the same 


{business in the same territory, a 


( Mpany iilec 
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enjoin him fromxgo doing and Petersex answered the bill. 


mpany filed an amended bill 


that his answer, filed June 


|stana as his answer to - ded bill. Thereafter the appli- 
‘cation for a temporary , njunction Wes heard upon affidavits 
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idavits were pres@nyed by a vertificate 





The bill Fe ui es the office and principal place of 
business of the company was in Chicago and that it maintained 
»@ branch office,and place of business in Peoria. Its business 
te buying aug selling and delivering teas, coffees, baking 
“powder, extracts, spices, cocoa and other like merchandise. 

It sends agents to homes to solicit orders for such merchandise. 


Tt has a scheme by which, if a customer orders a certain amount 
: such goods, the customer receives certain other household | 
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. merchandise as a premium. Its agents have horses and wagons, 
ue each agent has a specified territory to work in, ani when 
a customer has once been secured, effort is made to retain 
that customer and to secure future orders from the smme party. 
Each agent keeps a bookcontaining the name and orders of each 
of his customers and-some data as ‘to the amount of trade of 
each customer. Such books also go to the office daily. The 
bill is very full in details showing how complete a knowledge 
each agent has of the customers on his route. The contract 
with Petersen contadned the following clauses: 
“Party of the second part further agrees that on the termination 
of this contract, or upon leaving the employ of the varty of the 
first part for any cause, thatche will promptly tuen over to 
the party of the first part all books of account, papers, orders 
and all other property belonging to said party of the first 
part and used in the business of the said party of the first 
part. 

7 Party of the second part further agrees that he will not 
at any time while in the employ of the party of the first part 
solicit or take orders from or Jeliver teas, cceffees, baking 
‘powder, extracts, spices end cocoa to any of the customers of 
the party of the first part, for himself or any other person 
or company other than first perty; also that he will not within 
@ periofi-of twelve months after leaving, for any cause, the 
Bervice of party of the first part, for himself or for any other 
person or company, solicit or take orders from or deliver teas, 
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coffees, baking powder, extracts, spices or cocoa, to any of 
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the customers of the first party in the territory in which he 
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[Party of the second part further agrees, aS a condition 
precedent, that he will not directly or indirsetly through 
himself or others, take away or attemot to divert any of tke 
custom, business or patronage of the party of the first part 
with its customers in said territory for a period of twelve 
months after leaving for any cause, the employ of the party 
of the first part. 

Party of the Second part further agreed, as a condition 
precedent, that he will not engage either for himself or any 
other person, persons, or company in the tea and coffee business 
nor will he offer for sale any tea, coffee, baking powder, 
extracts, spicesm, cocoa or other merchandise during the life 
of this contract nor for a period cf twelve months after the 
terminatiom of this contract, for any causS, or after leaving 
for any cause whether before or after the terminatiom of this 
contract, the employ of the first party, in the cities of 
Peoria, Lacon, Henry, Chillicothe, Illinois." 

The bill chargeg that Petersen had full knowledge of the 
customers on the route which he had and on one other route, 

and that upon the termination of the contract he entered into 
the same business and travelled over these routes and solicited 
trade in the same articles with customers of the company, and 
sold such customers like merchandise. The bill sought to enjoin 
him from violation of the agreement for twelve months from 

the termination of his employment, and alleged two grounds of 


urisdiction, namely that the company could not have a 
> > < A, 
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jadequate remedy at law, because it would be impossible + 


[o) 


a@scertaim how much trade which belonged to complainant 


o 


withdrew for his own advantage, and how much trade he had in 
(the company's locality, and also because Petersen was insoleantt, 
The proof showed that Petersen circulated a business card, in 


Which he descttbed himself as formerly manager of the Jewel 


2 Company. 
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| It is contended that the oyder for the issue of a temporary 


use the bill did not pray fora 


yer for process | The jan Mela ee 


injunction was erroneous, 
writ of injunction in th i 
the following: "May it please your honors to grant unto your 

orator the Be pete writ of injunction, to be directed to the 

said A. T. Petersen, Breeders enjoining and restraining him 
during the pendency of this suit from" (here follow the ietails 

of the injunction desired,) "and your orator further prays 

that upon the hearing hereof a temporary injunction so issued 
shall be made perm@énent." A prayer for process followed.| ¥e— 


epiniom that there 
— 





asa prayer for a writ of temporary 
Re 
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injunction after answer d. That depends upon the nature of 
eecatiewer , The bill ned @ copy of the contract attached to it 
as an exhibit. Defendant answered that it was not a true copy. 
He-did not point out in what respect it was not a true copy. 
He did not deny but what it was a substantial copy. He did not 
~deny that it was a true copy as to any part thereof material 


- 


_ to this cause. 
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| | and that he had gone into the same business and sought to trade 





with the customers of the company, ot 
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tion of the portions of ‘Wwe contract aboye quoted. The con- 








tract provided that Petersen Nas thereby employed, not only to 


take orders for and deliver end etcs but also 
"to perform such other duties th rty of the first part 


f nim.” The bill 


showed that during the term of his employment and after a 


may from time to time spec#Ty ani require 


conference with the officers in Chicago, his duties were changed 
from that of a wagon man and route agent to o’fice duties in 
the branch office at Peoria. | Ps ersen contends that that change 
- |was an abandonment of this contratt and that /ne was no longer 
| bound by it and could enter into the same ttade in Peoria with 
the customers of the company at — time After leaving its 
employment. We are of opinion that the 1 houage last above 
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quoted from the contract shows that the | change made in his 
duties was within the terms of the con eset and that he was 
still bound thereby. 
contends that the DO 


on of this contract and 





that on or about May 323, 191 
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then paid by the company to Petersen a 
the payment for one week's salary in advance, "the aforesaid 


contract of employment of the Jefendant by your orator was then 


es er = Ss 


and there terminated by mutual agreement." Considering this 
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is an effort to enforce /certain provisions of 
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and the company iid not mean tg charge that the contract was nee 
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in force and not binding upon Petersen, but exactly the contrary. 
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‘The answer aenieg that the employment was so terminated and 
teclareq that Petersen was discharged, and that under another 
clause of the contract he was mxkikkiez then entitled to thirty 
days additional pay and iid not receive it, and therefore the 
company broke the contract andoc eent to equitable rbghis 


under it. It : not appear that he ever claimed any additional 


‘compensatiom or expected that he would be paid anything further | 







and we are of opinicn * 


t th¢ company is not prechuded from 
enforcing the provisions her elied upon by the fact that it 


has not paid Petersen something which he has not asked for. 





ral 
tersen suggest that if we do not reverse this 







| Counsel for f 
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_jorder, the temporary Ynjunction will provably remain in force 















till May 23, 1916, and She company will thereby have all the 


benefit of a final decree in ite favor. It is equally true that 
| the denial of a temporary a a el on would practicaliy preclude 
the company from any equisdle weliet. Upon the admissions 
of the answer and the shéwing aad tn the affidavits offered 
y the defendant, as well as by he ‘gouplainant, we are clearly 
f the opinion that Petersen is violating his contract and 
that he should be Pentuaines from so ioing, because it is manis 
fest that the damages which such violation wii inflict upon 
the company will be practically impossible éf ucertainnens. 
The order is affirmed. 


Niehaus, J. tock no part. 
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STATE OF ILLINOIS, yan 
SECOND DISTRICT. (ieee 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 


IN TESTIMONY WHEREOFP, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 





day of- == 


thousand nine hundred and 


in the year of our Lord one 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Befun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. 
Hon. JOHN M. NIEHAUS, Justice. 
‘6p M 


! CHRISTOPHER C. DUFFY, clerk.’ 20) G | A. | 7 me 


H. M. DAVIS, Sheriff. 
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BE IT REMEMBERED , that afterwards, to-wit: on 
FFB8 1916 ¢ the opinion of the Court was) filed in 
the Clerk’s office’ of said Court, in the words and figures 


following, to-wit: 
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American Steel & Copper Plate Co. 
. ppellee. 
Vs Acopeal from DuPage. 
H. H. Bilter, et al appellants. 


Carnes, J. 


| On Bat aa, 1913, H. H. Bilter , his wife and two sons, 


hg nats 


Raymond R. Bilter and H. C. Bilter, the peut ‘geneiiees, Were 
living as one family in a residencs owned by H. H. Bilter in 
Elmhurst, DuPacs County, Illinois. He 2lso owned = farm of about 


295 aores in oy, Same county and was indebted to oarties other 
vd bts t f 
than aspeilse in amounts agzrezating $34,550.00. On that date 
A in fle re 4 ZL 
sumone was served upon him aa 3 common law suit by the seeeticee, 
\ 
American Steel and Cooper Plate Company. Four days thereafter 


for an expressed consideration of one dollar he conveyed, his 


wife joining with him, ail said real eatate to said two gond by 


deed shat wae duly recorded. Tne common law suit brought by ap 


1 a ae 


petiee, Sant owtad Octocer 15, 19135, in a judgment acainst him 







of 8443.32. Execution issued thereén, and he filed @ schedule of 
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his personal property shcwing a valuation of less than his exemp 


tions of -~400.00. ae execution was levied on 211 the real estate 


f 


BO conveyed and gooekiee ‘tied its bill in equity in this case in 


aid of “he exscution. Ixsue 


Go 


were joined, the cause referred 
to the master in chancery who reported the evidence with his 
conclusion that the prayer of *he bill be granted. Objections 


and exceotions to the master's report wer 


«dD 


"lled and overruled, 


and a decree entered setting aside the conveyance and subjecting 


Methe property to the lien and payment of the judgment and executi 
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pron which decree this a peal tr prosecut 
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The svidence iueetud the real consideration 


fyance was an agreement in writing by the zrantees to assume and 
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pay the before mentioned indebtedness of their father to parties 


= Rarer 
other ae RELL, that the grantees understood that the transfer 


covered all the real est: 


pe) 


ite and personal property cf their fath 
¢ tt7 
jp—~a te oe os 


Evidence was introduced by zepeite? as to the varket value of 
/) 


‘ 


the real estate from which the master found that at the time of 
the tranefer the fair cash value of ‘he residence in Flmhurst 
was $6,000.00 and of the farm $45,005.00 making an azcregate of 


$51,415.08. Appeiisss evidence—supported the- finding, ery A 


4h ro. 


evidence to the contrary was introduced exce pt it was shown, 
Bubjcct to objection, that the assessed -aelan of the voroperty 
for purposes of gensral taxation was isss than the amount agreed 
by the grantees to be paid for it, and the grantees testified 
that at the time of “he Szansagkxon transfer tucy arrived at 

‘the value of ths property by a computation as to its net revenue, 
and the result was about the amount they agreed to pay for it. 

The pr oferty had a market values. -E¥idence-18—t0_—ths—aepesped 


| valuation waa incomoetent and imnatoriql (Lewis v Inglewood 
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Elevator BYR. Co. 623, Tll. 223; Ke lly v\People! e Nat'l. Fire 
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Ins. Co. 181 a Anp. 142.) Neither can market value be ascer- 


ind 


tained by philosophical computations of what droperty ought to 
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nm 
te 


be worth on # basia of revenue. Even on the question of intrinsic 
4 Bs 
Value net revenue is ‘only one of 36¥6ered-consid=ratirons. The 
master concluded that the amount agreed to be paid by the 
Was about 45 per cent of the value of the property.| A-seliants— 
P ; ae 
ingeniously argue that the evidence does not satisfactorily lead 


to that conclusion. It \may bs, had they seen fit to introduce 







Sompetent evidence as to the sarket value cf the cronperty, it 
Would have anpesred that the grantees were azreeing to pay fifty 


ive per cent of its value. The exact -er cent is not very 
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Hare 
on 


Mpcortant here and quite likely for *nat reason appellants 
jot so further into the matter. There iano question but that 


fair investication would have resulted ‘in a showing that as 
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| voluntary 
\ me grantees testified they did not, at the time of the 


PCO Fee, 
7 
tranefer, know of their father's indebtednese to assehHe @ and 
ae . ; a ; . , 
there direct evidence that they did then know of it, i 


t rside “the ‘Telstion of the varties and the arvsrent- 





a“ 


purcose to transfer all the\fathef's vroperty to his sons on 







their a suming all his debts \¢xcept whatever might be found due 


from him to appellee, it is ig credulity to believe that 
the grantees had no knowledge or nXtiice that there was a suit 
p Sading-by-appeties—against. their father. The+trenesetion-amounted 
[to an assignment for the\ benefit of all creditors except apsellee 
~| with a voluntary gift over to th- assignees at about half the 
| markst value of the property \asadened, The parties continued 


7 = 


to live together under an arranzsment, they>rsay, that the 


yr his ovoard. It-is-+enifest 
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oO 


father should work for thse granitses f 


| that it would be much against equity and good conscience to permit 
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ér 


jot 


| aopellee to vé in this way. defeated in the collection of what 
| , 


we must regard a just debt, add we do not think 


should have presented 
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1ere is any 


ck 


rule of law or equity that he chancellor 


fe 


from entering the decree which a commen sense of justice demanded. 


It is argued by apcéllants that the grant: 


Q 
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e8 paid a consid-e 
eration for the land; \ that the fact of relationship gives rise 
to no presumption of law against the good faith of the sale, 

and that as a rule to renier a sale fraudulemt as to creditors 
of the vendor there must be\mutuality of anticipation in the 
fraudulent intent on the part of both the vendor and the purchaser, 


_ and that the burden of proving the conveyance fraudulent was on 








appellee. These propositions cf law are supported 
It is true thet a cceditor in feiling circumstances may deal with 
his relatives, and if there are no indications of fraud no 


presumption arises rom the relationship. Schroeder v Waish 
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120 Ill. 403-is cited in support of that proposition. But the 
court said in that case that relationship may excits suspicion 
and may be considered with other evidence tending to impeach the 
transaction. Perhaos the rule is that if the transaction with 
a relative is one that might naturally os presumed if the relae@ 
tion had not existed, then the fact of relationship does not 
matter. In the cresent case it cannot be reasonably presumed,the 
conveyance would have oveen sad® on thoss terms to one not a 
relative. The inadequacy cf the consideration forbids any such 
conclusion, and is of itself a strong indication of fraud. 

It is said in 30 Cyc 441 = "Inadeguacy of consideration is a 
fact ca:ling for explanation, and therefore a badge of fraud 
especially when such inadequacy is gross." This text is supposed 
by numerous authorities of Illinois and other states, and is a 
correct expression of law. It does not matter whether we say 


fraud in fact or:freud in law, and it may be doubted whether the 


.0) 


fact that either or voth of the parties were ignorant of this 
debt would be controlling. If the actual consideration had deen 


\the one dollar expresaed in the dced, and the grantees had known 


71 of none of the indebtedness of their father, the conveyance, of 


——a 


| 
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course, could not have stood azainst such creditors, and there 
is no equitable reason why it should stand aeainsat sonellee in 


this case even if it had been true that the father and hig sons 
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(all forzot about the debt at the time the transfer was made. 
It aopeared that the grantees had paid some of the indeb= 


| tedness that they assumed in purchasing the proverty, and it is 


| | sugzested by appellants tat they ought to have been vrotected 


Os 


by the decree as to such payments. The answer igs that th 
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y agke 


no protection from the court. We need not here determine whether 


ap 


they would be entitled to any. 
The decree ie affirmed. 


Affirmed. 








ert Terlterw betdyob.ed yen ti bas wel at bustiy 10 fost ai bis 





















motofgqeaue ettoxs yem gidenotiels1 ted? S860 yedt at bhee 
pad) rape & ? 

edt dossqmi-ot galbnet sonsbivse isdto adiv bexebtenes oa? ce 
diive gottoranstt ed¢t.2i tact aft, elur edt eqedred mottos 


~Sfier, 60+ tf bemusetq ed yllewisa sigin teat 600° st evide. 


ton esob gqidanottels: ic. to2et sat. asdt hetelxp dont bat 


TOS 


oc? benysery yvidsencaset ed. tonnes, iL. 9629 tnowerg edt al 
& tom emo ot emirat.csods mo SBs masd eved Divow someyer 
mV Sw S Ae Ai 4 wit itG > a 


dove yMe ebidte? moitetsbianos edt to Yosupsbent sAT ovis 
ot mit 
‘sbustt te moitestbat gmorte £ tleatl lo ei ae trot ess 


& 2 Se OSE 


Bel moitetebilasoo to.yoeursbenI" .- Leb ov), og at jh e. 
Sustt= -tovegbsd £ s1otstedt bas, .moitsasiqxe tot gatliso 3 
> (L288 a 


LOY & By 
& ef bre sant ety tsdto bone alomitit to eofSlrodive avorsma ¥ 
“ tS +4 


Yse sw teri tery rotten tom asob tI wel to potespeare’ bhatt — 


beaogdie et txed eidT .".seotg ef yosupsbeni hove nedw Yiletos 


e iift to tnetomgt sxew asitisg eit to dtod 10 sedi te sed to. 
‘ 1 ¢ 


ased Sed noltetehtenoo Ieutos sat. t1 _agaLlortaos od | biuow | 


betoetoto nesd eved ot tdguo. vend, teat _ntneL Leage ‘Gt bets 
Sexec ysrt dais ef sewene 30T .stasuysg douse ot Bf eeroel 


reitedw ectmietes ered ton been oY «tao et Ba Moito: 


86 


2e8en 


| yee ete ioty? SR, of bestitme os bs 
fibtiut dy exe” Ras ke bap hl “ncaa 


As BS we 


STATE OF ILLINOIS, 1 .. 
SECOND DISTRICT. (oe I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, po HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of _ in the year of our Lord one 





thousand nine hundred and__ 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the State of T1lVinows: 

Present--The Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. 


Hon. JOHN M. NIEHAUS, Justice.) | 
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CHRISTOPHER C. DUFFY, Clerk. 


Ei M. DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Courtswas filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6132. 


Ralph Jéster, appellant. 


ve Apoeal from Peoria. 
David S. Lee, appellee 
Carnes, Je 


Acpellant, Ralph Jester, claimed Bhat at the request of 







David S. Lee, \the appellee, he erooured a Rurchaser of 2 businéss 


property of appaéllee's in the aol ‘of a and was entitled 
to $777.50 commis cae and Drought this suit \ to recover that a- 
mounte <A trial — he couna without 2 jury Bee &® judg- 

\ 
ment for the defendant, trom which this acpeal ia \taten. 
y te property in question was in September 1911, occupied by 
the Minnesota Threshing Machine Company as a tenant of Lee, and 
by the Hart Foundry Company, a sub-tenant. Jester was not a real 
estate agent, but was manager of the Psoria branch of the Thresh- 
ing Machine Company and in charge of their business there. Som- 
questionarese as to the use and repaiz of the building. Jeater 
and Lee discussed that matter on September 61 or 66, 1911. Tn 
their testimony tiucy agredd a8 to what was said at that meeting 
and aiffer’Snly ag to the date whether the slst. or 33nd. In this 
talk Lee sugzested that the Threshing Machine Comoany ought to 
buy the property, and Jester replied that he did not think they 
would buy it but that he intended to visit the factory at 


Minneapolis soon and he would asuszest the matter to them. Les, 


either at that conference or thereafter on that day - it is not 


Material which, wrote on a slip of paper the figures $43,500.00 ) 
and handed it to Jester mwa as his price for the property. 


Jester afterwards went to Minneapolia and saw the officergs of his 


@ 


company and learned that it would not buy the prccerty. He 
testifiei that he sot back from Minneapolis September 27, and 
thinking that the Hart Company might buy the prorerty, he svoke 


to Stacy B. Hart, an officer of that company, about it; that ] 
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afterwards about September 30 he saw Leé and told him that he 

thought he could find a purchaser for the property and Lee 

said all right, if ne could he would pay him what was right; 

that he then told Lee he thought the Hart Company would buy it 
las they could make arrangements to corrow the money, and Lee said 
a2 right; that he gave Hart the piece of paper Lee had handed 
‘him with the price marked on it and had various conversations 
| with Hart about it, and some conversations with Walter Wilde, 
ae was acting in behalf of the Hart Company in the matter, and 
| talked with Lee about it several times, and that the transacticns 
{ended in the Hart Company obteining a loan of Proctor Eniowment 
land punchasing tie property. It is true that the Hart Company 
did bug it. The deed of conveyance and its acknowledgment bears 


date October 30, 1911. At the time of the trial Stacy E. Hart 


| 

was dead. Walter Wilde testified that Hart called his attention 
| to the matter of the purchase of the property and handed him the 
| slip of paper with the memorandum of price on it; thet he went 
| 


to see Lee and told him he understood the property was for sale 


for & 


ci 


at the price named, and asked if they could have credi 
part of the purchase orice if they bought it. Lee ssid no, 
he wanted to use the money, but that he would sell to them at 


the same price he had made to the Threshing Company. Whereupon 


7 2 EEE 


Wilde asplied for and obtained a loan from the Proctor Endowment 
and the trade was consummated. Wilde, testifying for plaintiff 
Bays he does not remember having any conversation with Jester 
about it, but that he sot his information with the piece of 

Paper from Hart and understood Hart had been talking with Jester; 
he See aot certain when he sot this piece of paper from Hart but 


Be cones date. consistent with Jester's statement that hse gav 


© 


OQ 


the piece of paper to Hart and interested Hart in the matter a 


Hy 


ter 
he, Jester, returned from Minneapolis September 37, and st about 


the time when he sage. ine agreed to pay him if he found 4 pure 
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Chaser; but Wilde neo that he made the application for the loan 
to the Proctor Endowment after talking with Lee and after knowing 


that they could have the oroperty if they ~rocured the loan. 
Lee, after stating his first interview vith Jester, and 
his offer to sell the property for $43,500.00 to Jester's 
company, aap that he never made any other proposition to Jeater 
about seiling the property cr finding a purchaser for it; that 
Wilde came to him the day after his, Lee's, rirst talk with Jester 
and inguired about tne property. Lse state the conversation sub- 
stantially aa Wilde did; saya that he suggested to Wilde that 
a ican could be procured of the Proctor Endowment; that the mat- 
ter was taken up and proceeded to the sale; that Jester never 
said anything to nim about the Hart purchase until October 10 
when he came into his office snd said sorgthing to him avout the 
Hart 


eing about ready to make a contract for the property 


4 


Oo 
@ 
on 


ople 
that he made no answer whatever to the suzscestion, and that was 
the oniy time that Jester said anything to him about the sale 


of the property except what was first said about the Threahing 


LA cy to 
Machine Company buying it. Fach cf the Sees te corroborated 
s * . = eo . > : 
to some extent in his testimony. There #8 ,a sharp and ijirtzct 


| conflict on the question whether the Hart Company wére moved by 


co 


Jester after his return from Mirneapolis on September 37 to pur- 
chase the property, or whether they took up the matter with Lee 
and had it practically arranged before Jsater got vack from 
Minneapolis, and oefre Jester himself claimé’\he had any au- 
thority to ac$ for Lee except to carry a mesagage to his own 
awe 

company of Lee's price on the orcoperty. There 4 2ls0 a dir ct 
conflictbatween Lee and Jester whether at any time Lee authorized 
Jester to find a purchaser for the property and offered to pay him 
for it. Under the ssaleg ad or the variious.-witnesses and their 

» 
statements of dates as they recollect them\it might perhaps 


% 1 \ s. / . 4 4 
have been found that Jéster's statement was sustained by the 
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greater weisht of evidence —sut—for-tie Teet—that|Fhe foundry 
company's written application for the loan from the Proctor 
Endcwment was produced in svidence and bore date September 26, | 
4911. It also appeared that an appraisement of the property was 
or the puroose of the loan, and a written report of that 
appraisement, juiot Pead-date September 88, 1911, the avopraiser 
testifying that he was employed and examined the prooerty three 


or four days earlier than the date cf the report. | Tae-dates~en 





these two capers maite it certain that the 4a e~Or the property 


toxthe \Hart Company was practically arranged beby 






before J&ster got back from inneapelia Septetiber\37, 1911, and 

before ne, \himself, claim@’ that he ; Had 7. authority to act in 
f * 

the matter. Nith this unmistakable evidénce in the cage the 


\ 


\ 


natural nclemebaek is that Lee Ais stasing te whole a cor= 


J 


’ f 
rectly and is to\ve belisvedy’ It is unreasonable to sur ‘pose 
that after Lee hac praotioally deranged a sale to Hart es eli 
heshould contract ts oay Seater @ commission for f 1g 4 pur- 
Chaser fcr the property ia aaa evidently took this view\ is 
the situation and aig/not set in 30 doings 


\There is some discussion in arpellant’s ief about the 







law of f1 cas#, but thers is no disphted question cf law in- 


\ 


volved. Jester is te be celieved he was clearly ent itled to 
a finding 
it 1s quite \as clear thuat he was entitled to a finding and judg} 


\ 
ment in his favor. The plaintiff of: 


b 


law off the trial. Number 3 wag to the e fect that if the greater 
Weight of the evidence showed a contract to find a purchager, 

\ 
and the slain tift\ eee find a purchaser, and the djefendand gid sel 
to the purchaser, tne plaintiff is’ entitled to recover the \usual, 
ordinary and custonaky commissione. This the court held. Number 


1 contained subst antidaly the’ same provosition but included @ 
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holding that the plaintiff had proved by the sreater weight of 


furnished the buyer. This the court refused. 


© 


evidence that h 


Number 2 contained practicaliy the same propvosition as Number 3 
is 


except the measure of recovery in Number 2 was stated 2a whatever 


the services were reascnably worth. The court refused te hold thig. 


There was no error in either refusal. No question of value of 
services rendered is involved. There is uncontradicted evidence 
that such services if rendered, were worth more than the plaine 
tiff demanded either on a basis of usual and custorary charge 
or of reasonable value of such services. 

The plaintiff offered to prove that Les and the officers 
of the Hart Company were not cn soeakinge xxm terms, and that 
Wilde had never talked with Lee about the purchase before the 


slip of paper waa given him by Hart. Ths court sustained objec- 


‘tions to questions cailing for these answers, and this is as- 


‘was no claim that Wilde had seen Lee about the matter cefore h 


Signed as error. In trials before the court without a jury it 
is, as a rule, quite as well to permit incompetent questions to 
be answered and in that rabp te get into the record, as to sus- 

ff 
tain objections to the question 2nd let offera to crove vet into 


the record, which last method is necessary in jury trials 


aa 
4h 


Nee oO: 


e 


fi 
i 


where the offer to prove is usually made out of the pre 


[the jury; but we see no error inthis action of the court. There 


P.) 5, 


@ 


‘got the slip of paper, and one would understand from his testi- 


mony that he had not, and whether he was friasadly or urfri-endly 


ito Lee he certainly did go to him and negotiate the purchase gx 


oi the progrty. Finding no error in the record, the juigrent is 


aifirmed. 


Niehaus, J. took no parte 
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STATE OF ILLINOIS, toe 
SECOND DISTRICT. pee I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this a 
day of in the year of our Lord one 








thousand nine hundred and__ _ 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 


in the year of our Lord one thousand nine hundred and fifteen, 
i 
within and for the Second District of the State of Illinois: 


“4 
3 


# 
3 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


Hon. DUANE J. CARNES, Justice’. 


Hon. JOHN M. NIEHAUS, Justice. cn a AN VO 
CHRISTOPHER C. DUFFY, Clerk. wv | — 
E. M.\ DAVIS, Sheriff. } 
‘ Q 
— : iene a (ae ———— 














BE IT REMEMBERED, that afterwards, to-wit: on 
FEB 8 191 the opinion of the Court was filed in 
time Clerk’s office of said Court, in-the words and figures 


following, to-wit: 
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Gen. No. 6193. 


Laura S. Thompson, Pitt. in error. 


Vs Error to LaSal 


[ a 


Ancient Order of Gleanzrs, &o. 
Deft. in errore 
Carnes, Js 
The defendant in error, Ancient Order of Gleaners, iz a 


\ a“ 


fraternal benefiddary society of Detroit, Michizan, A loca 


\ 


arbor was formed at, Ransom, Illinois, in 1909. John H. Thompson 
: : 
the husband of plainN tf in error, wae 2 Binkex charter rember of 
that arbor, and a beneNt sertificate for £1,000,00 was issued to 
him June 4, 1909, payable én his death to his wife. He met his 
/ oe 
death by an acoident October 19, 190. Bis widow brought this action 
to recover on that oértificate. Ou a trial by the court without 
a jury there was 4 findiog and. jude nt for the defendant. The 
plaintiff brings the record here for réview. 
[ one defense relied on ari the insured was »efore his 
death suspended for non payment of dues and assessments and 


therefore wag not at the time of his death & member of the order, 


The "dues" were payable quarterly, and ons of the nayments vé¢ 


u 


Came 


i ¢ 


due May 30, 1910. There was an asse ssment, number 90 the last day 
oe 
of payment of which was May 30, 1910. It 3 not Claimed that he 


\ 


] 


3 


made either of these payments at that time. Under the laws of 


the society the failure to pay duss or assessments overated as 
@ suspension of the member, but it was orovided that he might 
within thirty days, be reinstated by furnishing a certificates 
ef good health from the regular arbor physician, which must he 
passed upon by the supreme medical examiner, but that after thirty 


days from the date of suspension h is tewyarred from further 
Woe” - 
reinstatement. It ts,not claimed that the insured made any efort 


to be reinstated until the last of August 1910, but it aosa. appear 
A 


¥ aeaern | 
that he then went to Henry Siedentop, the seoretary and treasurer 


ens 
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ae 
of the-local order,. and offered to pay him the delinquent. assess—- 


ments andirdues, vand asked to be. reinstated without furnishing the 
required local physician's certificate; that there then was no 
local physician, but deceased<was told that the company would 
accept the certificate of another physiciam, naming». him. 
Siedentop applied to the company to reinstate him under those con= 
a@itions, andothe application was refuseds Plaintiff cteingand— 
these—is cvisence_tendine te surport the cisim, that the insured 
paid Siedentop the money re quired to gover the delinquent assesse 
ménts andcduesée Siedentop tistified that the insured = did not 
pay Him any money but offered-to pay him, and he-toid him ne 
would ‘den.the vest hevcould for him, and‘ repert othe idues paid, 
DUt “He "did “not thinkche could innthat way beureinstated and -would 
not take his money until he knewrmore of the matter, or something 

| to that sttect. | The-court—was-acundantiy justit ted -in-fiediag_ 

| Sdetentop!sstatement-of-tne—transaetion-true. Under these facts. 
decsased- wie not-a-member- of ~ths-dcotendant--seciety-at—tjhe—time 
of -his—dcath. His _fsilure-to-payducs~-and-assesstents autometicaily 
Suspcnded—hims- He co 


Ti with the requirements: or 







d not become reinstated without complying 
the order mayest somebody with authority 
)Waived those requirements.\ And even/were it tooberfound that Sie- 
faentop; As secretary and tr asuret of the» local, order, received 
these dues vatoitheotime ofeth Aequésted reinstatement, still 

| there.is°no ground for aie it operated as a reinstate- 


ment. It i8 clear, whe ther Sieddetop tookothe money or not, he 


aa 
| Sdvised deceased at the Ame tna was: doubtful whether he would 

be reinstated and it mist depend on \e ies action of the superior 

ber ficers of the compsinys National comet vy Dillen, 216 Ill. 3320; 


nas v The Protected Home Circle 14@\ 112. Aop. 574. 








The contract’ of insuPangé in. this case, 28 is usual in euch 







societies,. included the conet ution, and: by-laws- of the society 
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+S 51s tficete| The certificate was offered in svidence 


Qs 


by the plaintiff and treated as making a prima facie case. T+ 
WSS Asceseary Ses hs de Ffendentto- vet in-evidene6—the..constisution. 
and oy-llws, ani verieus—-notiees-ané—deeunense. Foresceing—this 
peaaeetty the Defe dant took the deposition of aomé of its superior 
ficers and propounded various intsrrogatories as tobooks, docu= 
ments and records, and copies of same that it wished to use in 
egicencs. The plaintiff did not acpear at the taking of the 
/} deposition, and objects here that a sufficient foundation was 
|not laid for the introduction of the evidenoe. Before the trial 
the plaintiff moved to suppress th: deposition. The court ovsrruled 
the motion, but defendant stating in substance that it would 
rather re-take the deposition than have any question in the record 
about that, stipulated that no error should be assigned on the 
action of the court in overruling the motion to surpremss.~fire~ 
-ecord  thersfers-stands~—s6—though no such action. nad bsen—ade-s 
IThe plaintiff,on the triel objected to various questions and answers 
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and moved to strixe out the evidenoe,| wR 





-| would probably have been sustained as to Some/of the material proof 
{ 

) if the evidence had been offered orally st court; but such ob- 

jections to questions and interrogato rtea. annot prevail if 

_* made on the trial. Thése ia an oid familaar rule and waa 
applied in Hutchinson v Bambas 249 Til. 624,\ where the proof was 
insufficient as +o the loss of letters, the dontents of which was 
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\ 
offered in evidencs. In I. 0. R./R. Yo. v Foulks, 191 Tll. 57, 
\ 


whers the answer of the witness was improper as\a statement of a 
f ‘ 


f \ 
conclusion instead of a gt atément of fact... In en case the court 
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cited with aporoval Balkwijtl v Bridgeport Wood rikisning Co. 63 


Ill. Acope 663, where a ae was applied in cass \e: insufficient 
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@vidensce that a certain day was ais 


“r 
Qo 


al holiday. Th t that case, 
citing T. W. & W. R. A. Co. v Baddeley, 54 Iil. 19, i without 


statins the nature of the interrogatories and answers passed on, 
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| the court ssid it is not the proper practic to make objections to 
| 


| depositions on the trial of the cause.They should be made and dis} 


f 
| posed of before the trial in order, if defective, the party taking 
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them may have an opportunity to remedy “he objection, and for ‘suc 


ay 


puroose ask a continuance. Statements that are oojectionabdle 
| merely because they are secondary evidence must be objected to 
t 
| before the trial. Cooke v Orne, 37 Ill. 1863; 13 Cyc. 1020. 
ee of course trué that certain owjections to interrogatories 
en answers may prevail if first made on the trial, but we think 
he matter complained of in this case is substantially a11 within 
the rule that requires objectiona to be made vefore the trial. 
‘There is no reasonable presumption from the rsoord before us that 
anything of the kind sot in evidence that could not have bdeen 
easily made competent by a reetaking of the daspatksndeposition 
if the quéstions and answers had been held bad on the troticn to 
suppress. We therefore will not discuss the questions raised 
‘here as to the competency of interrogatories and answers that 
should have been first raised on the taking of the deposition 
or on the motion to auppress. 

Another defenses attempted was that deceased made false 
warranties in hie application as to his habit in the use of in- 
| toxicating liquors, and it is claimed that he came to his death 
| because of intoxication. It appears that his widow, the beneficiary 
brought an action against saloon kespers under the dram shop act 
for causing his death. The record is not sufficisntly abstracted 
on this question to fairly present it, and while the defendant 
discu:ses the question here, it does not clearly point out the 
parte of the reoord that he relies on. We regard the proof so 
clear on the other ground of defense that we have not examined 
this queation. 


Propositions of law were offered on the trial and marked held 
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and refused by the court. We find nothing in the court's action 


in that regard indicating any view of the law less favorable to 
the plaintiff than we have before expressed. Findine 


€ mo error in 
the reoord the judgment is affirmed, 


Aifirmed, 
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STATH OF ILLINOIS, ).. 
SECOND DISTRICT. yes 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. DuFry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 





day of in the year of our Lord one 


thousand nine hundred andes 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 


in the year of our Lord one thousand nine hundred and fifteen, 
f 


within and for the Second District of the State of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


Hon. DUANE J. CARNES, Justice. 
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Hon. JOHN M. NIEHAUS, Mastin’ ti UU s oie ot Q 
CHRISTOPHER C. DUFFY, Clerk. / 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6199 


Dane J. Curran,-e4=21 appellees. 


vs Apveal from Knoxs 
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real estate brokers, d6oie*" business a6 -Cur-an.&Cunran,..ab Wacom 
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Ge ot 
change wf his ‘arm of 1280 acres in Minnesota for a livery atable 


property in Ottumwa, Iowa, belonging to Bosserman Frothers, .oa 
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ies ENTS ah Cal “te eresecised 
The declaration consisted of the common counts with an ade 

ditional count in the form of a common count alleging services 

rendered in exchange of real estate and personal property. The 


general issue was plead” with special pleas alleging that pending 


w 


wu 
cr 
we 


the negotiations in the real estate deal in question there was 


OG 


an agreement entered into between the pl intiffs and defeniant 
that the plaintiffs should eff:ct the exchange of the property 
in question, and should further, within thirty days, procure an 


exchange of the Ottumwa property for farm lands in Rock Island 


cr 


Hy, 


County, Illinois; that the agreed compensation to aintif 


" 
+ 


for the whole matter waa $3500.00 due when the whole transaction 


18 Completed snd not before and that plaintiffs had failed to 


5 


procure the exchange for Rock Island County farm dandse. It ap= 
LP pee! Pee e oh 
v7 Aes pit pd —a 


peared in evidence that; ssellant, who had never mst soceciees, 


ce 


had two sé6c 


fon 


hat he 


@ 


wrote them on November 10, 1913, 
land in Moore County, Minnesota, that he would like to exchange 


for xsz other property, and in ‘he correspondence immediately fol- 
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va 
lowing this letter he. named a price of #100.00 per acre on his 


: land, 


property in Ottumwa, Iowa, valued at $75,000.00 to $100,000.00 





1a description of the livery s*able 


that was in the bred SF ede are an exchange. After further 


correspondence = eee to go to Iowa and ibvestigate 
the matter, and fesse him on December 1, 1915, sugeesting 


manner of meeting and cakine the journey, and saying they would 


(vQ 


look to him for commissions at 5.00 psr acre on his Minnesota 
land in case the deal was consummated. Dan Curran testifis@ that 


on December 5, -he had a telephone communication with anseitent a Ape dact, 


AL ae y eve a 4 
in which he, sepé+tent, ssid the commission terms were s&tislactory. 
AN b-3—- 


Junk sented 20 saying, but Curran 4%,corroborated in his testimony 


V +) 


by his wife who was in the room when he was talking over the/uphone 


and stat what he said in the conversation. Arrangements were made 
nha 
for meeting the ewe, parties, and Dan. Curran went to Ottumwa and 
a sAnd Bk 


met seseet = and those parties at the Ballingall Hotel there 

December 6, 1913. They looked over the property and came home without 

effecting Bap ee beans but imme diately thereafter seecliant Atfire het 
ea 


[pueves rs 


Wrote Senciieds t 1at he had been considering the matter and a 


ede might be consummated if "you cut your commiss rove in two 
A nf} «Ceuttr ie 
making it $3000.38 Two or three days afterwards PSS tele= 


phoned Dan. Curran to meet the Iowa parties at an hotel in Gales= 
bugg, Illinois, and on December 9 they all met at that place. 

After considerable negotiation an article of agreement was that day 
prepared and signed, stating the proposed terms of the tyunuustion 
transfer and giving each party a stated time to examine the other's 
property and approve the contract. December ll, on RECS and 
Dan Curran again went to Ottumwa, Iowa, where there were further 


negotoations. They returned home, and on December 17 asnsilant AtfS“**o*™ 


|. a ‘ a a 
A AA! Phe Patter iinet a ans 


wrote 2: offering to approve the agreement if appetiess” 
A 
would take as commissions $1000.00 when the deal was closed, 


q $1000.00 when they disposed of the personal prop:rtym and $1000.00 
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a (1 f 
when they should dispose of the Ottumwa real estate. Avseiicos—\/ Ow 


answered this letter under the same date, discussing the nast 


transaction at length, referring to the terma as to commissions 
: lo) REBALK btw AN 
% 


first proposed, and refusing to vary them. Asseszia Een anere? the 
‘next day by letter, saying teat the commission was too much and Zant 


he would not co on with the transaction. A day or two thereafter 
’ ‘ 


S 7 
@eeetless wrote him enclcsing a letter from an Iowa party who 
was talking about buying the Dowa property, and shortly after 
ESOP DOK &, 
wards Dan Curran mét aps S p, at an hotel in Galesburg Illinois, 
and Curran say they then again discussed the matter of come 
aie fam A oo Pies a 

mission and essellent, asked if they would charge a further 
commission ‘or disposing of the Iowa property. He told him they 
would, and that sefetisnt said to mo ahead with it, he would pay 


the commissions all right. Afterwards, January 19, 1914, the 


varties again met at Ottumwa Iowa, and closed the trade. Curran 





teatifieg Junk ther: again, before the trade was closed, told him Wa 


he would pay the Coane One if the deal went through. On their 


et Ba 
way home aesditant paid Curran $500.00 to aoply on commissions. 
Plax “\ 


4 were endeavoring to dispose of the Iowa property 
At fe ee yey 
rave ,and there was some correspondence about that. They 


wrote SNsrlsat setters on February 7, March 4, March 24, and 
April 11 demanding further oayment on commissions, which met no 
response and no claim that no commission wee due, though Junk 
did write them on March 328 urging them to do something about ths 


Bale cof the Iowa property. a 
a yaveve uy foie 
¥ 
There #8 no claim that aevretees did not work fairly and 


“A bfiandat 


faithfully for as eli. » cr that there was any fraud or wrong 
a tt« Fee Sree & 
or loss in the transaction, but appeiiant, testified jenying any 


agreement to pay the original commission charged, and sayine that 
at the time the trade was consummated there was an acreem 
4 


tween him and Dan Curran at the hotel in Ottumwa tha 





ry 


should trade him in and trade him out of the property for $3500.00 | 
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a”, 
and that nothing ghould be paid until the whole transaction was 


complete. His testimony Pies cok ees his plea in not gonfining 
the trading out to trade for Rock Island County lands.) 
| This a a sharply contested question of fact for the jury 


to determine. \e conclude, from a reading of the evidenge in the 





‘|record, that the jury were not only justified a that 
) Currants original proposition of ¢5.00 an acre as gonm mission 





was accepted by annpellant, but they could not jepecnabig reach 





| 
‘a different conclusign. The question still remains whether jif= 


) ferent terms were agreed upon as testified by anoellant at the 


| hotel in Iowa on the any 2 he contract was completed. The tes 


= o 


timony of appellant is very clear that there was, and of Dan Curran 
| @qually clear that there was\net. The fact that appellant immeé 
diately afterthat meeting paid curr £500.00 to aoply on commie 
BSaions certainly does not auppert his thecry that no commissions 
were to be paid tntil the Towa preserty ‘aS Gisposed of, and his 
| failure to answer subsequent lettets from appellees demanding 
further payment on commissions by ciyiming that no commissions 
were due, seems inoonsistent with rah dada he is now making. 
\ 
We are entirely,satisfied with the veriiot of the jury on tha 
/ \ 
question, therefore the judgment should Mtamd unless the record 
diseloses material error of lawe 
Awth-2—- 
Error #@ assigned o- giving, refusing and modifying instruoe 
tions. Plaintiffe! seyond given instruction informed the jury that 
the burden of proof was upon the plaintiffs to show a contract 


fer Commissions ani that the contract, if so shown, stands until 


a, ‘ , . : : - . 
a recision or change is shown, and that theburien of proof is upon 





; A, S : : 
defendant to show a recision or change. isl 


objsetion_te—shie instsuction,—but. +i —there- is .2ny uncertainiy 


AG pe 
LCi ( 
> Seaman [> ae ‘third given instruction 
: ee the jury were-—tead if they belicved from a preponderance 
“\ “a —| 
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of all the evidence thd facts (reciting them) claimed by the 
plaintiffs, then, uhless they further belicved from a preponder- 
ance of all the evidence that the contract with references to 
commissions was rescinded or changed by the consent of both the 
parties thereto, they should find for the plaintiffs. By the 
next instruction they were told, in substance, if the criginal 
contract relied on was proved by a preponderance of the evidences 
properties 
and the proprketkas were afterwards exchanged by the defendants 
through the plaintiffs aa resl estate brokers under the terms 
of the agreement entered into with reference to commissions, then 
the plaintiffs are entitled to recover "unless you bselisve ‘rom 
@® preponderance of. allthe evidence in the case that the said 
contract waa afterwards mutually rescinded or changed." 

By defendant's first given instruction the jury were told 
that if they believed the parties had a contract for commissions 
still, as matter of law, there was nothing to prevent them from 
making a new and different contract at a different time, and if 
they belicved from 2 preponderance of the evidence that they did 
make a new or anothsr or differentcontract in respect to commis- 
sions, then the new contract would take the place of the first or 


* 


original contract. : = = 
2d feta dadnrd 


the jury-the-vontrovertsd.guestions tia Palate a other ine 
; f 
structions which—amounied only to an-—amottftosttor-ot “ners. 


that the..court--bhad..stated te-the—jpury-sdout-2- subesceentditfierent. 
-eenvrent, stating in detail if they believed there was an acreé= 
ment ostween plaintiffs and defendant to trade the Iowa property 


for farm lands in Rock Island County, Iilinois, "or elsewhere" 


and the undertaking was not performed by the plaintiffs, then they 


Ss 


could not recover. The court struck out the words "or elsewhere" 
Avo Aho ear . 
and this action te defended by aeeebiees on the ground that it 


was a departure from the pleadines to instruct the jury that 


there was an agreement to exchange for lands elsewhere tuan in 
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ee—mesy » 2D me jury had been several 

clearly and catinitely told tat if there was a later and 

| different agreement 1dde the piaintifts could not recover, and 
lat was entirely unnecessary to/give these instructions, and cone 
sequently not reversible oe to 60 modify them. The court 

'refused other ins trbctioné ° a by the defendant which we 

| have examined and regard p erly ceeeeees There were ne 

| difficult questions cf law involved, and insofar as it was nece 
essary to seine ce jury about the 1a governing the subjecot, th 
| instruct tions given fully served the pureed. 

The mouion for a nsw trial was accompanied by an affidavit 
setting up newly discovered evidence, but not the affidavit of 
the witness whose evidence had been discovered. A motion for 2 
ne w trial founded on newly discovered testimony should be sup- 


ported by the affidavits of the witnesses by whom it is oroposed 


to prove the facts relied upon, or some excuse should »v¢ shown 


| for not obtaining them. Janeway v Burton, s01 Ill. 78. But aside 
from this there was nothing of importanes in the newly discovered 
évicence. 
Theré is neo question about the amount of the verdict. 
| fp As we have before said, the jury, by agresment of counsel, were 
| instructed if they found for the plaintiffs to render a verdict 
? for that amountm, therefore, if they found anything was iue from 
| the defendant to the plaintiffs they had no choice but to adopt 
| those figures, 2nd neither party could complain. Ths judgment 
is affirmed. 


Affirmed 
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STATE OF ILLINOIS, | 
SECOND DISTRICT. ;SS- 7. CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 
In TesTiIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this _ 
day of _in the year of our Lord one 





thousand nine hundred and__ ee 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the State of Lilinoets: 

Present--The Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE J, CARNES, Justice. j 
Hon. JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Clerk. &\ kf 5.540 BE 


E. M. DAVIS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
rt 104 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6308. 
City of Peoria, aopellee 
vs Aopeal from Peoria. 
Western Union Telegraph Cc. 
appellant. 


Carnes, J. 


This is an action by apvellee against 
Telegraph Comcany, of the same Kind and character as its suit 
against the Postal Telegraph-Cable Company, in «hich we file 
an opinion herewith. (Gen. No. 6207) The samé counssl voresent 
the case here, and. practically the same questions are raised and 


argued. For ths reasons state 


i 
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tne 


Qs 


in the opinion in that cas 


@ 


judgment is affirmed. 


Niehaus J. took no part. 













(ure ms ; 
ra SO MER? 
rl Ts * 











nwee TO te Mi ia 
; . - , p : ‘ e ne 
 geltecce 2 160% to 


eélios® moxt TesqoA Avsds. yo? Bis ae 
: 


; 


De 













' .00 dqsrgelsT sotaU mz 
-tisilegas © . 
molnU mrstesW sdt fentegs, selleqgce yd noitoe se et etd a. a 


dive sti es ustestsio bas bald emse edt. to Yaxomed dqstgel 


ee 
v 


elit ev dotdy of ,yasqmed eldedmgqsrgeist Leteo® od am 
tusesra Leanvoo smes siT (T08s ou sited) Stlwered not: : 
bo: bestet ets enoitseup emes edd YLleoltosrg bose ,ersd ses 
edt eeso tadtt mt aotmigo edt ot betste encessx eit 70% - beugs 
| sbomtitie ef tH 
~Semritia ee 
ne 7 
«tisq om dood .L sxsd 
Pr Ay iW; 
y y S 
HMIMBS rT 3a 
- 


i dvotdg 


STATE OF ILLINOIS, 
SECOND DISTRICT. 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


oe: I, CHRISTOPHER C. DuFFy, Clerk of the Appellate 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the cpinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this as 
day of in the year of our Lord one 





thousand nine hundred and _— 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


f 
f 
Begun and held at Ottawa, on Tuesday, fhe fifth day of October, 
i 
mm the’year of our Lord. one thousand nine hundred and fifteen, 
PY 
within and for the Second District of the State of Illinois: 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. DUANE J. CARNES, ‘Justice. 


Hon. JOHN M. NIEHAUS, Justice. 


» A} 


CHRISTOPHER C. DUFFY, Clerk. () (} 9 f). z 


E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
1016 the opinion of the Court was filed in 


the Clerk’?s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6109. 
John H. Gibson, aprellse. 


V3 Asoeal from City Court Sterling. 


Niehaus, J. 


His case, 





a written contract 


£ June 1913, by which the seesllant agreed to convey to the 


News aha qj 
68, by warranty deed, a farn, with a dwelling hougse thereon 
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in the sounty of Whiteside , in consideration of the payment 
as pf 
by 45 of $18,000 as follows; $200 cash in hand; $1100 | 
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10ote made by J. W. MeCready, to be endorsed over 
ano the balance of the consideration to bs 


at ~he time of the delivery of the deed to 





1914, by making a further payment of $3700 and by giving another 
- . = al, . A 
f@ on the premises, for $4975, with interest at 5% per annum, 


It was exp nereed, in the contract, that assellant would 
os 7 . 





deliver orn @& warranty deed, and give him possession oc 
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he oremises on March lat. 1914; the premiaes to +6 as focd 
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condition aa they were at the date of the contract, ordinary 
wear and tear exocoted. 


At about the date fixed by the contract for the < 3 
Ps: ) DL pr caoeedsp oa 
of the deed and the PORBEES LON) oe eer went to-arnis +, who 


wag oashier of the First National Bank, a Sterijing Iilinois, and 
S tt QR PP ESO Tes 
demanded of aposssant, that he carry out the terms of ths contract, 
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by delivering to him the deed and the possesazion of the premises; 


and offered to perform his part of the contract, by paying the 
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was ready to deliver the warranty deed, but vractically admitted 
—— 

that he could not carry out his agreement in vegard to giving 


~. 
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ei a, * : 
@osecihe possession; and it anpsarg from his om téesatimony, that 


he proposed tc obtain for anpettese, some other dwelling house 


to occupy, until he could put him in possession os the dweiling 
house on the premisss in paige which of fer aspetties’ refused to 


accept; and thereucon ti contract at an 
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demanded a return of the part of the consideration 
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to recover; and that the evidences fails to show, that appelles flaw tf 
tendered porformanoe on his part, or 2 willingness and ability to 
perform; or that the aetual performance of this contract, which 
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the terms o the contract / Acpellant\ admitted his /inadility td 


carry cut provisions’ of his sontragt, réquiring him to turn 


Over the possdssion of “the premises on Warch ist’ 1914, by propo abi 
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to procurs f opéilee another dwelling\place.| There pds — 
evidence tending to show, that the premises wers not in as good 
Condition at the time of the making of the contract; that the 
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Welling house was quarantined, owing to the presence of amali- 
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pox; that water pipes had been frozen, and were bursted, and had 
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dampened some of the plastered walls of the house, and had caused 
some of the paasterine to fall; and that vecause of the bursting 


i, ~ ~~ oy 
6a, there was several feet 


of the water nin 
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or basement of the house, which made it ver 


circumstances re ees Rg aposllee had 





he ntract, and “edover bac . “ae considera 
oO oo : 
"It is a familiar principle that at law the time fixed for 
he performance of a contraot is deemed the essence cf the con- 


t 
tract; and generally, if the seller is not rea@y and able to psr- 


form his part of the agreement, on the day, the purchaser may 
elect to conzider the sontract at an end." Morgan v Herrick 


Admr. 21 Ill. 481; Tyler v Young, and. Soam. 444. The same orin- 
ciple was upheld by ovr Supreme Court in ths case of Guerdon v 
Corbett, 87 Ill. 374; Wilson v Bauman, SO Tll. 493, and Bonnettv 
Glattfeldt, 130 Ill. 175. And this sourt held, in the oases of 
Bernhardt v Trimble, 45 Til. App. 59, that where a rarty fails 
or refuses to comply with the tsrms cf a contract, the othe 
party may rescind and refuee performance on his voart. The facts 
and circumstances in evidence, clearly indicate that sarvellant 
was not in position, for a lonz time after March lst. 1914, to 


Carry out the terma of his contract; that at the time required 
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He 
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i contract, he was not able to turn over to anrellee, the 
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Ossession of the premises; and that the premises were not in soo 
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habitable wamdxkkan or sanitary condition, nor in the condition 
ef repair required by the contract; and that appéllese, who was 
able and willing to perform, and offered to perform his part 
ef the contract, had a right, therefore, to rescind it; and 

tO demand a return of the amount of the consideration which 


a@opeliant had received from him; and that uson anpslliant's re- 


fusal to return the consideration, had the legal right to sue for 
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the amount dhe him, in an action of assumpsit, _ 

nt ghould therefore be affirmed. 7 
Affirmed. — 
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STATE OF ILLINOIS, ).. 
SECOND DISTRIC?. ;°S J, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of ____in the year of our Lord one 








thousand nine hundred and__ et —— 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
; 
within and for the Second District of the Statesot Lilimors: 
Present--The Hon. DORRANCE DIBELL, Presiding Justice 
i 
Hon. DUANE J. CARNES, Justice. 
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2 
Hon. JOHN M. NIEHAUS, Justice. . 
CHRISTOPHER C. DUFFY, Clerk. “ ~~ 


E. M. DAVIS, Sheriff. 
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FED ¢ ihe Opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen.No. 6138 
Anna Koepke, Admrmz. &c. appelles. 


a ( vs Appeal from Rock Island. 
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Bea Ry I, & Pa,Ry + Co. appellant. 
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0286 conmenged in the circuit 
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liant. t £2 alleged in the Jealaration, that the deceased 


was killed while engaged as Car Insp ectorts helper, in ths lings 
ey ICEs aCe An 
of hia duty, by the negligcente of sepedtient*s, servants; and the 
) ar? A ae 4 \ 
liability of appellant +e based ucon the provisicns of ths Federal 
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Act telating to the liability of common carriers engaged in inter- 


: Pan pe 
Btate busineas, to “heir enploysa. 
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The negligence charged,, say the acvsiiant, by its ser- 
vants, 30 negligently managed a awitch engine anc the switching 
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which was done by zervants in connection with the 





distribution of a string of cars, around some of which the de- 
he fe athe tig 
csased waa employed; also that acosideant's servants, who were 
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managing the switching and the ewitch engine, at the time in 


gucsstion, did not excercise reasonable care to ascertain whether 


the decsased was sndanzered by their work, nor give him any wann- 
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nz of the danger incurred; and 
gently failed to set the brakes of the string of carga in question 
and that thereby they got into motion, unexpectedly, ind ran into 


the deceased. 


There waa 2 trial by jury, which resulted in a verdict finding 


cr 


A 


Qo 
3 


appellant guilty, and asseasing the demages in the sum of 


$7200; and the damages were apportioned equaliy between Anna Koepke 
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the jury made a 


of damages suffere 
for contributory negligence of 


Judgment was rendered 


and Helen Koepke, the 


only child of the deceased. And 


cial finding to the effect that the total amount 
ad was $8000. and that they deducted 2800 therefrom 


on the verdict, and uson a peal, 





principally on the ground that the causs of thse death of 
intestate was a part of the risk and danger assumsd by him, by 
Ante, = 
his contract of esmpioyment; that the damage, wee, Sxoessive; and 
LAL. bettas oat al oat oad 
that the jury who found that the neligela 4 intestate was suilt y 
“A 
of contributory negligence, did not deduct a sufficiently large 
provortion from the whole amount of damages fourd, on account of 
such contributory negligencs. 
The proof show& that the deceased, in the carly mornin 
hours of the day of the accident which resulted in his dsath, was 


engaged in work per 


ant to the 
oéing 
at Rock Island. 


mail cars and four 


Station. These 


ceased was assisting 
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cara men 
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y, Missouri; he 


road engine, which 
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that had been left 
been coupled to 


testing ths wheels 


car inspector in® 
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among various traing 
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the tims there was a atring of three 
passenger tanding on the side track 


fourth track north cf ths 


anc coaches, in the regular course of a=re 


wers to be inspected and distributed 
to waich they wers to be attached. The de- 
in inspecting and setting one of this string 


a mail car, ready to be switched and attaohed 

z Now 39, which waz bound for Kansas 
had just helped to couple this mail car to the 
was r @ady to switch the car to train No. 29 


moved it about 4 or 6 feet from the other oars, 


After thems avail 
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standing on the track. 
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| etic of the hammer which he was using for that purcose, had been 
heard just immetiately before he was killed. At this time, ancthe 
switching crew was operating at the other, or easterly erd of the 
string of carg, anc? coaches mentioned, nearly two blocks away, 


for the purposé of detaching two coaches therefrom, 
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+ Suring the operation 
of "outting off" the coaches inquestion, at the east end, the 
switch engine, which was doing the work, mesammeee bumpe) ocainst 


or pushed the 
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the whole body of the remaining cars emdthemly moved towards the 
car at which the apsellee's intestate was working, who apparently 
did not notice the aporoaoh of these oars, and was caught betwean 
the buffers of the approaching cars, and the car around which he 
was at work. 
i ~ - 

rs caz=bhat fhe setting of the string of cars in motion 

wae the result of the action of the switching crew, at the east 


6nd, and was an unusual occurrence, and ~herafore unexpected; 





Gg proper and ugual prosecution of the 
ewitching operation, of "cutting oBf" these coaches, would not 


have resulted in setting “he remainder of this string of coaches 





and cara in motion. | If the setting of yaaa ia motion was _ 
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lear, that the deceased\did re assume the risk 2nd danker 
hereof; it was only the om ni usual risks and dangers of 
his employment, which he had ags unde And if the accident was 


Caused by the act of tre engineer of “Nhe switch engine, in 
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Striking the body of the ¢ars in question, with extraordinary 


and unsecessary force gnd violence, and sucK\force 2nd violence 


Caused the atring of/cars to be set in motion, \and the deceased 
Was thereby killew, such act would amount to negligence, and the 
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deceased did not assume the risks and dangers of such neglicence . 

Devine v C. R. Ie & Pe Rye Cow. 185 Til. App. 488; affirmed in 

266 Ill. 248; Mattocks v C. & A. Rye Co. 187 Il]. App. 52893; Mondou 

vN. Y. N. He Ry. Cow. 323 Up. 8 13; C. & HE. I. Ry. Cow v White, 309 

111.124. Nor does the law impose a duty upon one to antiocinate the 

negligence of others. It is a presumotion of law, that every pere 

son will properly perform the duty, which is enjoined upon him 

by law or imposed by contract. MeFarland v Jackson 189 Til. App. 453. 
It. is hardly necessary for the puroose of this decision 

to discuse at length, the question, whether or not the deceased 


contributory negligence, by being on the railroad 


ty 


was zuilty o 


track, and cetween the mail car and the remaining string of cars, 


se 


at the time he was killed. But a proper determination of that 


e 


question, would involve taking into consideration at least two 
elements, namely, whether the deceased, at the place where he was 
killed, was performing the duties of his employment; and, whether 
he could, by the exercise of due care, have anticipated or noticed 
the approseh of the cars moving towards him. There is no direct 
evidence to throw any positive light upon these inquiries; it may 
properly be emphasized, however, that there is also no evidence 
from which the inference could bé justly drawn, that the deceased 
was not, at the time he was killed, acting in the line of his 


act 


ry 


employment; snd from the nature of his employment, the wm 
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re 
of his being on the track, and between the care, would not, of 

itself, be negligence. Whether, as a matter of fact, the arrellant 
was guilty of the negligence charged, and whether cr not the de- 
céased was guilty of contributory negligence, were questions 

for the jury to determine from the evidence. (Tulo v O'Gare Coal 
Co. 183 Ill. App. 433; Devine v C. R. I, & P. Ry» Co. supra.) 

The matter of contributory negligence, under the 


Liability Act, does not bar the right of recovsry, but simply 
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affects the amount of damagea which may 
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oe recovered; and under 
this act, damages are to be diminished by the jury, in provsortion 
to the amount of negligence attributable to the employe. If the 
deceased was really guilty of contributory negligencs, it must 
have been regarded by the jury as slight; odut the extent of such 
contributory negligence, and ths proportionate diminishing of 
damages, in consequence thereor, were questions for the jury to 
determine; 2nd we cannot say, that the jury imoroperiy determined 
either the question of contributory negligence of the deceased, 


thersfor in diminution of damagespe 
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Q 


or the amount to be aliowe 


wo 


We donot regird the amount of the damages allowed as excedsive, 
under the facta and circumstances presented by the evidence; nor 
were the damages improperly adjusted between the parties to whom 
they accruéde 

There is no substantial error, sither in the verdict of the 


jury, or the judgment of the Court. The judgement is therefore 


affirmed. 
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Affirmed, 
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STATE OF ILLINOIS, ).. 
SECOND DISTRICT. (SS J, CHRISTOPHER ©. DuFFy, Clerk of the Appellate 
Court, in and for said Second District of the State of Hlinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOFP, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this = 
day of : in the year of our Lord one 





thousand nine hundred and 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. 
Hon. DORRANCE DIBELL, Justice. 
CHRISTQPHER C. DUFFY, Clerk. 


BB. M. DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
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the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6150. 


The People ex rel John Pritt, 


anvrellee 
41.8 + 7 Anneal from Stephenson. 
Wf daak. flo. ¥F% x 


School Directors petes appellante 


Dibell, P mw es - ere Le The, iv bop pba 6: AL 
= John Brit t,/ae—reteter fited—in—the. 
4) 
cirew pire a—petttton against the 
oo 
school directorsa,of District No. eigutynine in Stephenson 


AE\ At Ar whe , 
he) vegies said directore to aporove the sélection 
fl S 
made by him of the Freeport high school in district no. one 
hundred-=and—Lforty_nina—five in the same town for his son, 


John J. Britt, and to 


Oo 


pay ‘he tuition incurred 2nd to be in- 


curred for the attendanes of_said child at said ni h,. school 


EA ho, 


+ 


; pen - : ie 
during the current sohool year Ame pétition alleged that 
Britt was a residenod and tax payer of said district Ne. eteney- 
trevre and was the father of said child and that said child was 


within the school age and lived with him and that h 


a 


was 
resoonsible for the core, nurture and education of said 
child; and said petition set up the statute of 1913, entitled 


"An act to provide for high )BQhop} priyilsges for graduates 
Uap i?) $$ 4 2O— 470 & , (02 BAG As cd f 
of the eighth grade "9 


The petition alleged that district No. 
one hundred and forty five Med south of and contiguous topaid 
district No. eighty nine and had a2 high school therein and 
affordéthe nearest and most convenient high school accessible 


P Ba Fe - oe ee a 
to pupils of district No. eighty nine which offerds full 


a 
four years program of study, ond 46, the only high school 

in said county with such program accessible to pupils of dis- 
trict mkkgk eighty nine; that relator selected said high school 
for the attendance of his child and obtained ths consent 


+ 


of the school beard of said high school for the admission of =! 


‘ 
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dao 
| gaid child; that said child ys graduate of the eighth grade 


in said district eighty nine; that the tuition per capita 


Oa ll 
or said high school t# forty doliare per year, payable 
Bor 


¥ 


semi-annually in edvance, and 4ees not excesd the oer capita 
cost of maintaining said high school; that there see ampls 
funds in the hande of the treasurer of district No. eighty 
nine, and Gace eutzicvent funds in hie hands on Juby 1, 191 


4 


to pay such tuition, specifying the amounts, and in- addition 


ther-to said district Noe signhty nine levisd a tax of five 
hundred dollars for thé general expenses of said district for 
the current year, and that after paying said cxpenses there 
will remain a sum in the hands of the treasurer; that though 
often requested the dir ctors of district No. eighty nine 


+ 


refused to grant the transfer of said child, refused to aoprove 
the sslection cf said high school, and refused to pay ‘he 
tuition charged relator or the attendsanes of said child 

at aaid high school and did this witheut making any objections 
to the sslection and without designating any other high school. 
The directors answered, admitting many factaand denying 

some of the facts alleged, and stating what sums they had 
contracted to pay during the said school year, and that on 
July 29, 1914, they ievied a tax of five hundred dollars 

for schoo® purcoses for the ensuing year, and that they anvro- 
pricsted said five hundred dollars for certain soecified pur- 
poses; namely, for salary of teachers four hundred dollars, 
for fuel fifty dollars, for painting school house forty dollars 
for incidental expenses ten dollars, and that ssid chiid 3 

in attendance at said high school. The relator demurred to 
certain portions of said sanswer end the demurrer was sustained 


roots were heard uson the other issues, and the mandamus was 





awarded as orayed, 
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No reason was given in the answer nor 2poé¢sred in 


evidences why the directors should not axcprove thse sstection 


(@) 


f the high school, norr jJid the enswer deny those parts of 


the petition which showed that it was reasonable that said 
high school should be acproved. | The der directine the 
oder nor asaid high school 


f 


Dropere /)\ 


Sicers to anprove the 


w 






was therefgr 
< 


rue statute in question says that the tuition of auch 
pupils shali be\paid by the district in which they reside 


\ 


"from any funds not otherwise anpronriated." We are of op- 
\ | . 

inion that it was not intended by these words to confer 

uoon the dircectore of\a school iistrict the same power which 


the legislature and cities have to anpropriate specific funds 


\ / 


for certain purcoses, but that the reference ia to the oro 


‘ 


vision of the 


ua 


encral schol law ‘which authorizes such dir- 


‘ 
\ 
‘ 


ectors to levy a tax annually of/not exceeding a certain 


per cent for educational and\s certain per cent for ouilding 


‘ 


urposes. Therefore responienta in our judgment were not 


4 


authorized to defeat the right of\ the relator to have *he tuieg 


xe) 


> 


tion of his son at said high school, paid out of the funds of 
the district by dividing ups the amount levied for educational 
Ourposes, so as to bs Aporopriate to other purvesss all the 


gum levied for educational purposes. Moreover, ths school 


directors could not know in advenos what the salaries of 


oO 


the teachers would be for the ensuing yean. The er oof 
o 


was that the tuifion charged by said high school of forty 


taining said /high school The proof indicated\ that payment 
in advance was recuired by said high school, and that at the 
time of the hearing of this case said child was in said 


high school by sufferance 2nd liable to be sxpelléd at any 
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time for non payment of gaia tuition. The judgment only 


| reguired payment for the current year. An act filed in the 
l office er the secretary of state on July §&, 1915, neither 
signed nor vetoed by tue governor, repenls said act of 1913, 
and substitutes orovisions somewhat different therefor, but 
that act does not affect the judgment of the court below 
_in this case. 

We find no error in the judgment and it is therefore 
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STATE OF ILLINOIS, Vee 
SECOND DISTRICT. aes 


I, CHRISTOPHER C. DurFy, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
JN TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and a 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 


in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the ‘State of Illinois: 
Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 


f 


Hon. DUANE J. CARNES, Justice! 


= 


Hon. DORRANCE DIBELL, Justice — fr 


CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
APR 1 4 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6175, 


Joseph W.Maple, Admr., ectc., 
Appellee, ) 
-VS- 5; Appeal from Peoria, 
Stephen G,Lawhun, 
Appellant. ) 
i ae et 
DIBEIL, P.J. | pao 
( a 
amit: ner wag, ayn 8° section etshty—-oene of. 
the Administration Act , “ean ae Joseph W.Maple, es adm i Se : 
CFU AA aA } 
trator of the estate - if Margaret M ve saamaeps La deceased, agoinst 
pee roe an A et RA 
Stephen G, Lawhun, sesulicd imean order against respondent in 
aa A 
the-probate comt—of Peopte Commty;—-emdy on his appeal to the 


el Fee poe tomot, ie 


circuit court en a trial there de novo, pon ae 
* ee es +] Awt 


aA oe te Oe re veqnired to turn over to 


the administrator a certein fund of $4000, aoe from the sal 
parnnrctils 


of certain ’¢ pepers, hevean colled the Denhart.securities, with 
“\ 

certain interest charges thereon, and a certain hote, executed 

by David Slaman, for $6,395, end a mort aBs seppring the same, 


eden wae, she 
and certain interest charges in connection chovowi th, . —ke-a=. 
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Wenelin Henmmerly and his wife, Mergaret, owned a 


building on Adams strect in the city of Feoria, ana 


upper story thereof, ani owned other property. He 


business 
lived in the 


dicdém March 


1, 1912, aged seventy=nine years, and she died on June 30, 1913, 
aged about seventy-seven yoars. Whether-the-ti tie to tire 
real and >ersonal property wes in-hin-or-in her-is-inm tertet- 


3s ae edee Before his death he hed vested the title 


to all his property in his wite so that she became the owner 


thereof, They lived in the second story of said Adams street 


V5 


property for some twenty-five ycars,. Their heirs a 


\ 





re XJ = ” \ 
four married dauchters and \ 





then deceased. Apyotinns ie 1 the husband of one of 


daughters, and at the times norelin question he lived with 


family at 611 Frye Avenue. Mes. Hemmerly owned a 
4 ji g ws i ‘ 


= 


to cease living over the store, and a dwelling house 


ape known as 609/Frye Avenues. The Hemmerlys 


% law were 


tne, children of two other daughters 


said living 
his 
lot uext to 
decided 


was built 


for them at 609 Frye ‘Avenue, Thé construction thereof was besun 


in July, and finished in October, 1909, and the Hemmerlys oc~ 


cupied it. As the Hemmerlys became\ old and feeble, 


their 


ummerried daughter, Martha, who then aes her home with her 
Lanpeesppeieitoes” 


perents, same. 


under a power of attorney. Under the persuasi 






that, power of attorney was revoked and frm tha 
TOW a 


petinnt collected the rents end attended te all the 
affairs of if. and lirs.Hemmerly. His contention co 


vo 


2 \ 
: fp tae sD + 2ichonon, collecte® the 





business 


meerning the 


$4000 $s- that it was proposed for 'a long t ime, culminating perhaps 


in the spring of 1908, that he should build a house f 
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yp ee oe _ 
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( this vacant lot, similar to his own house, and should pay for 
it, and tha! when they died he should have the house and lot, 
He eee from July to October, 1909, he did build this 
/ house &t a cost of $4000, and paid for it himself, and that 
afterwards and after the store property hai been sold, he asked 
Mes.Homnerky to pay back to him what he had expended for tho 
. house, and that she authorized him to take “34000 of her Denhart 
securities in payment for the cost of the house, and that he did 
\ so possess himself of said securities, ani afterwards realized 
the cash upon them, and that he thus became the lawful owner 
_ of said 4000 in satisfaction of a like sum which he had paid for 
\ner. After the Hemmerlys had moved to Frye Avenue, aP% 3 
negotiated for them, in part through an agent, a sale of the 
Adams street property for 325000 to David Slemen. The sale wa 
consummated on October 50, 1911. The consideration was paid as 
follows: The purchaser assumed a $3500 mortgage upon said 
premises; he turned over to the Hemmerlys mortgage securities 
to the principal sum of $14,000, which he had obtained from 
the Denhart bank at Washineton, Tilinois; he gave a note to 
Mrs.Hemmerly for $6,395, and secured the same by @ second mortage 
on the premises; end he transferred. to them three certificates 
of deposit issued by the Commercial German National Bank of 
Peoria, ageregating $3352. These sums amount to $24,227, The 
balance appears’ to have been paid by some accrued interest on the 
Denhart securities, less accrued intcrest owing on the $35,500 
mortgage assumed, end perhaps some commissions paid some one for 
conducting the sale, and possibly some cash, A tin box was 
obtained and these securities were placed therein, and (rs. 


Hemmerly delivered the box to respondent to be placed in the 
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safety vault of the Merchants National Bank for safe keepii ne for her. 

She had a key to said box. He placed the box in the vault of the 
pare 

bank. There eT hia proof that she over efterwards had access to thet 


box. She was not with him when 


by? 


6 placed it there, He had no ine» 
formation that she ever went to that box after he placed it in the 
benk, The trial in the vrobate court was some eighteen months before 
the trial in the circuit court, and a all that time he must heve © 
kmown it was important for hin to ascerte vin if any officer or employee 
of the bank had ever seen lirs,Hemmerly go to that box, He produced 
no proof on that subject. She geve the key to him at his request 
Whenever there wes any business of hers to be transacted in connection 
with the ae nig tae box, such as collecting intcrest on the se- 
euritics. dae claims that near the end of her life, lirs, 
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emmerly brought him the Slaman note for $6,395, and the mortgage, and 
pave them to him es compensation for all he had ever done for her and 
thet he thereby became the lawful owner of said note and mor tZage. 

He had previously testified in a way that implied that all the securities 
for wich the Adams strcet property wes sold were placed in the tin box 
end taken by him to the bank and deposited in its safety vault, and that 
he did not remember taking anything out for her except intorest coupons. 
Beins se confronted with the inquiry where she got the $6,395 Sleman 
hote and mortgage to sive to him, his only explanation was that vrobably 
he did not put those securities in the tin box, Lt further sppeared 

he intended to do so, nor had they ever before offered to pay | 
my thing. He did not show services of any such value. He testified 
hed hed frequent settlenents with lirs.Henmerly before that time,at 
ch times she would naturally have peid him if she had owed him for 
Brvices,. in the latter part of her life and when she ws ill, her 


ughters, other than Ifrs,Lawhun, came to their mother and tried to 
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ascertain what had become of the ~roceegs-of the sale of the 
Ree | 

Adams street property, but aan cat hed acquired such an in- 

fluenceover her that she resented their pune aes and some es- 

trangement resulted. After her death the adi minis strator opened 

the box and found thet about $11,000 of the proceeds of the aie 


of the Adams street property had disappeared, and as Lawhun was 


the only one who had had access to'the box or.had transacted her 


business, the administrator filed this petition against Lawhun in 


order *s pooge yen where that vart of the estate had sone to. 


Re. x 
bopeleant ak at the possession of personal property 


| Ww yt 
aN sey able? of ticle, and that as he had possession of this (34000 
fund and of this Slaman note and mortgage before lirs.Hemmerly 
Aare : 
died, his title thereto +8, thereby established, and that the 
case so made has at been overcome. He stateg| the—-enrai~rule- 
z= correctly, but in ‘uz pinion 1a% is not the law where the re- 
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spondent was the cohfidontial agent of the owner of the property, 








it to his own possession | 


/ 


ee lawful access ther ad hs nd abundant opportunity to transfer 
| thout the knowledge of the owuse, but 
f\ | that in such case the agent who turns up with the property in nis 
| pESEHEEG LOR after the death of thea owner through whom he had con- 
| eiaential access to ‘tite property, % the ability to sot it 
secretly into his ow possession, is required to assume the 
‘burden of establishing that he came by such prow rty in good faith. 
Adams.v Adams, 81 I11. App. 637, and 181 Ill. 210. The fiduciary 
“relation existing between appellant and a MrseHemmerly, and 
“vetwean appellant and Vrs,Hemmer;y after her husband fied, is 
|abundantly shomm in this evidence, as well as Wis agmess at will 
to these securities; and his supposed possession does not, in 
\ 


| our opinion, ostablish 2 title in him thereto. 
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Liar ts B2emes eifi es [few as sPgehtve . aict ot 
ak ,tom ae0b poe Mek eld Det  peobt hs 


(Rrefn om bt eak 


Ree ereeee, Dae for many years worked for en electric Llisht 
company at Peoria at 370 per month, or 3840 per year, He Mda 
family to Suporte He received some rentals from certain real 
estate in Teoria, put he owed lerge sums Secured thereon and had 
intercécst charges to pay, as well as repairs, insurance end taxes, 
By a will of his mother, which had never been admitted to probate, 
he claimeé to own a farm in Xentucky, which he nad nof seen for 
twenty-five years, but from which he received 100 rent per year. 
By the same will he claimed to have received five sharesof stock 
in a certain loan essociation in Indianapolis and that he teal- 
ized something therefrom. At first he testifiedthat “he head 
received some $2000 therefrom over twenty years before, After-=- 
wards nis Memory failed, ani he was unable to testify anything 
about how much he had received therefrom. He claimed that by 
an arrangenent with his employer he only worked about five hours 
per day and was allowed to take electrical jobs for himself on the 
outside, and that he did so and had done hundreds of such jobs, 
and thought he might have made $1000 per year thereby. When 
pressed to name those hundreds of jobs he was eble to name but 2 
very few of them, and he hed no books of account by which he could 


show any of them. ees The superintendent of his employer testifie 


Ak 24 So, ee) 


hat sepetiemtts hours of labor at the plant were from seven aM 


to five thirty poem. except two-thirds of Saturday af 


8 
fa 


and that he knew of no arrangement by wade <a oAtiass wos_permit 
to take outside work on his own eccount. ee nor ied the fore= 
man with whom he had this arrangenent, ani the superintendent 


testified that that foreman hed not worked for that company for 





fourteen years. It-is evident—that enppclliant did noet—ccqnire-— 
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fom -thete Sources $4000-wi-th-wiich-to-putht-sakt-oue. He had 
a brother, Samuel M,Lawhun, whom he had not seen for some twenty- 
five yoars. He testified that this brother came to his home 

on @ visit in larch, 1908, and stayed a week; that he told his 
‘brother that the Hemmerlys had proposed that he build a house for 
them on their adjacent lot as good as his house, and they would 
give him the house ond lot at their death; that the house would 
cost 94000, and he needed money with which to build it; that on 
March 10, 1908, during said visit, his brother took from his 
pocket $3800 in bills of the denomination of five, ten ani twenty 


1 


dollars, and loaned it to him, and that he gave his brother 2 
promis°ory note therefor, payable in fice years with interest 

at five por cent per annum, peyeble annually. He did not deposit 
said money in any bank, although he was accustomed to car a 
deposit in a bank. He testified thet he had in his cellar a 
sheet iron receptacle for the safekeeping of money and pepers, 
fastened with a padlock, and that he placed said $3800 in that 
receptacle. The contract for the house was not made till one 
year and three months thereafter, and he wos paying interest on 
various debts, yet he kept this money in tha 
ony investment 211 that time. He testified thot hebuilt thet 
house mostly with this monoy, though he drew some small checks 
therefor on 2 small checking acéount which he kept ine bank, 


and tha? seid small checking account only contained about 8200 


ih 


2s 


at a time; and that he neid $4000 for the house. S. M. Lewhun 

testified that he left his Kentucky home when he was less then 

ten years old and had ever since shifted for himself; that he hal 
9 

been in every city in the United States; that he became & 

photographer; that he wovld go to a town ond estsblish a gallery 


and run it two or three months or two or three years and sell out 
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then go to another town and start another; that in that business 
he sometimes mate $100 por day, sometimes $100 per week, sometimes 
$100 per month and sometimes he worked for his food, Ue testifica 
that he had a trunk in which was & private receptacle for pavers 
and money; that in April, 1908, he came to Peoria to visit his 
brother Stephen, whom he had not seen since early boyhood, end 
brought in said trunk about $4800 in currency; that though he had 
with him a wife and child and steyed a week he left this trunk in 
the bagsage room of the passenger station at Peoria; that when 
he found his >rother needed money with waich to build this house, 
he went to the bagsage room, opened the trunk, took out $5800 
carried. it to the house, loaned it to his brother, and took his 
brother's note for oP years without security therefor, No 
witness but, seat ont his brother testified kim: to ever seelins 
this money. sgnodtent Uosti fied that he sent his brother once 
$190 or one year's interest, and another time $380 or two years! 
interest, and once he paid himsome interest when his brother paid 
him 2 subsequent visit at Peoria, end that this was all the 


At 


interest he paid, and thet he did not remit this $190 ené $580 


t 


by check or draft or express, but that in each case he did up a 
package containing the amount named in five, ten ani twenty do Lar 
bills and sent them to his brother by registered letter, end 
received in each case a registry receipt which showed the amount 
of the renittance, though the officer who issued the receipt did 
not see the money. He was unable to produce any such receipts, 
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and he did not call any one connected with the Post Office to show 
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that any such registered mil was ever sent, Se Me haere testi- 
AM a ae oe ae 

fied that 53580 was once sent to him by -ail by peeidant ae in= 

terest, but that he never had to sign any receipt when he received 

it, and that the rest of the interest was remitted in sums of five, 

ten and twenty dollars at a time by mail, and that he had received 
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sum in cecetamits iron box grew the longer he was questionoé 
ebout it. At first he stated that there was some other coney h 
the iron box, and thet wheh this $3800 was put in that mate about 
$4500 in the iron box. Before he was through testifying he had 
stated that when the $3800 was placed in the box it made the total 
therein about 37800. He did not explain the change in his te ti- 
mony from 33800 +o $4500, nor from $4500 to $7800, nor did he shor 
any source from which hecould have obtained this extra 54000, 

None of this money in the box was ever reported to the assessor, 
CLUS. Men—heve—hicdon—large _ 
sums of money-ant-teve transmitted money very carelessly. She 
visi The narrative, however, e-excectingly Inprod DED. 
Chrono was not 


.cireuit judge. They saw these’ witnesses and observed their de- 
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believed by’ tho probate judge nor by the 


meanor on the witmess sieiby Ne have not equal opportunity with 
J 
~- them to judge of its tryth, and wedge not feel celled Yoon time to 


‘. 


| eredit what they disbelieved. 


+ this (sll the evidence péariveon-that- subjects — 


On August 10, ray Ls peOrly ter the erection of the house was 
i Pik . 


begun, appertant procured for “r. and lirs,Hem erly a loan of 


$1000 at a bank in Peoria, and received 2 check for $987.17, the 


discount va. of said note; and they turned that check over to 
Aeaftannelen At 

Seo, and he deposited it in his own account in the Merchents 
vl 


} 
National Bank, Bour days later, on August 14, he paid Duf 


Hy 
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Brown, the contractors who built said house, a check on said account 
for $200 and on September 5rd another check for $200, and on 


' VO 
September 21 another check for 6200, meking $600 + that ~were clce 
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paid out of money the “enmerlys borrowed just after the house was 


\ prec A cou 
begun. Ssh J could not find his other checks on said account 
‘ 
nor the stubs from which they were drawn, bet itis—feir-te-nsemme—. 


~$+000-- -Obtainet by the Henmer Lys~ ER deposited 


in saebtiesits pank- account Was..used..t0.make D&S ymMents on this —— 





eee “Nentioned thet whertheAtems street 
i apieran ms. = al there-vas-a-nortgage.on-it..for.$3500. Dat 
Baan (ed! dbisined by the Hemmerlys on October 26, 1909, at about 
the ae of the completion of the house. The man from whom they 
got it understood it was to be used to vay for this house, though 
he did not vay special attention to that es his security was on 
other real estate. For that loan Hemmerly received a check to 
his order for $3, aa He endorsed it in blank ani delivered 


AL HM porrdine : eaten 
it to Teaco On the next day fone cet deposited thet check 


a 


in me own account in the Merchants National Bank, and on the same 
day drew a check on that account for $1,003 to pay the loan of 


$1000 the Hemmerlys had made in Aust, snd also drew a check to 


P, 
WL wF Lahey Agia 
Duff & Brown for $1000, Appetbant,testified that Duff & Brow 
Aetpmrr dnc ; 
had done nothing for which +ent shovid pay them except to 
Oo “< 


ene Ce ee 


build this house, Bacs 
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farmts—oftire Hemme sLys. ae iia not produce check: to 


show what he did with the rest of their moneys, deposited in his 





account, ble-eoncluston thst they borrowed 
that $3500. to~peyx-fer-but hai? bis hous By and 
applicd_by—appedient. bicaler hers 





that he deposited the $3,495.00 ia kis own account in the bank 


10s. 
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because ites, Hemmerly was averse to having a check, and that he 
paid Lor her that sum in cash out of the money in his iron box 

in his cellar, and he left the impression that heyeid her that sum 
in money at once. Afterwards he stated thet he did not pay it 

at once nor in large sums, but that whenever she wanted to pay a 
bill or wanted @ little money for her own use he paid her in smajl 
sums from time to time, and had frequent settlements with her, and 
in this way gradually paid her the $3,495.50, —In-+>is-stete-of 


rn 


the proof we apedetistied that the I Hemmerlys borrowed bue 1)9500 


and _— At in ths hands of appéllant ta, bay for tite puildins. 


of the” ‘house, and tied epost expend ed thet money for that 
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Ité-is—worthy of note that -in searcely any-—matter vitai+o—.. 
this case is sppellan+—-eorroborated by any orei testimony--exeept— 
that_of his—beether; amt thes-}iost of the checks and stubs of 


In 4 


check s and receipts which might throw light upon this case he 

ial ee Ach we 
eA DGD PEeenGut. achat hed oak cath whee he was ace 
customed to keep such pepers. He feet nos shove, that he mde 
thorough search in all places where such papers might be. In 
his earlier examination he indicated that he meht find them by 
further search. His last explanation was that his wife told him 


that at a certain house cleaning event she destroyed some of his 





checks and papers. ransactions with the-Hemerlys 

anounted te-mexy-thonsemie—otepiters MM kept, or at Least he ). >. 
ef bce TA ha te inno A AL 7 tf tT 

produced ho book account eens His claim that lirs, 

Hemmerly gave him $4000 of Denhart securities to repay him ~hat 

he had spent of his own funds in buildings the house rest#solely 


on his ovm testimony. Ho-mjst-reve-knowh that Tt wowlt be 
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were in a box to which he alone had acinel 2ecess. That—ho. kmew- 
+ wa-bythe-feet-that Oh July 12,1912, 





he induced iirs,Hemmerly to go with his wife to a lawyer and there 
have a paver drawn in English, a language se 
of -the-evideaco_shows She could not read, in which she certified 


Cespinn diviks 
to her confidence in apeekbews's honesty,and that he had transact- 





ed the business of her husband and of herself fairly and had no 
Fh at od 
money or pavers in hig hands belonging to herl There <= nothing 


except testimony, to show that she kmew then or at 
4°: . 

any time during her life, that he had taken $4000 worth of the 

Denhart securities, or that he then had the Slaman note, We 


approve the decision of the court below as to the $4000. 
That the Sloman note for $6,395, kept in said tin box in 
the bank, was given to him by lMrs.Hemmerly to pay him for his 


4 RQ tefor woh G : 
services rests wpon o2set wr capported testimony, audwiess, 






sll the circunstances his..cloin ought not to stand in view of the 
NN 4 


fiduciary relation in mately e stood to her and tae fact of his 
access to the tin box int the vahk, and of his evidence that the 
proceeds of the sale of the Adams street property were placed in 
that box, ond of the fact that apparently no one but himsel? could 
have taken it owt of thet box. AN 


There are numerous other matters in denee which tend to 


oO 






ereate doubt of the vali adity of apfollant's aims, but it would 


Qs 


unduly oxtorid this opinion “bg diseuss the evidence further, There 


are many notes, checks and othe documents in 






rule 16 (/ 137 Tll.App. 625) requinzes 
heave on index which shai sive Bes each\ such exhibit 


will be foundi Hach party filed an abstract. Heder of them 
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indexed the exhibits. We have beon put to much unnecessary 


labor by this omission to observe the rule. 


No question has been raised here as to the authority of the 
probate court to take this action unéer section 81 of the Ad- 
ministration Act, and we therefore do not discuss that subject. 


The order is affirmed. 
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STATE OF ILLINOIS, ea 
SECOND DISTRICT. ee I, CHRISTOPHER C. DuFFy, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and a2. _— 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the Pourth/ day of April, 


in the year of our Lord one thousand nine hungred and sixteen, 






within and for the Second District of the/State of Illinois: 
Present--The Hon. JOHN M. NIEHAUS, Presidiftg Justice. 


Hon. 








DUANE J. CARNES, Justige. 
/ AP a 2 E> 
Hon DORRANCE DIBELL, Justice. 2 0 4 a 3 


CHRISTOPHER C. DUFFY, CFerk. 


E. Mj DAVIS, Sheriff. 4 











Bue REMEMBERED, that afterwards, to-wit: on 
AFH Adin 


fei A 


the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6180. 
Mary Virginia Maroy, Exorx. &c 
| avpellent. 
vs Apoeal from Peoria. 


Milton S. Marcy, appellee. 


Dibells. Ps de 
= R. Sumner Marcy died in New Jersey on March 5, 1894, owning 
real and personal estate in New Jersey and leaving a last 
will which was duly admitted to probate. By his will he gave 
his widow. Mary S. Marey, hia personal property and the use 
of his real estate so long aa she remained his widow, but 


suthorized his executors in their discretion to sell his real 


estate during her lifetime and invest the proceeds and pay th 
income therefrom to his widow, and dirscted that at her re- 


marriage or déath the exscutors should sell said real 
estate. The will cave legasoes of #100 each to his son, Milton 
S. Marcy, to his daughter, Hetty O.Miller, and to his grandson 


Sumner M, Miller 2nd his grand daughter Anna Miller, said 


@ 


lezacies to the grandchildren to te paid to them at the ag 
of eighteen years, whith they have long sincé reached. The 

residue of his estate was given to his son, Walter EF. Marcy, 
and his daughter Lucy E. Marcy, both of whom were blind from 


birth; and said residuary clause contained certain crovisions 


if either or both of them should die without lawful issue. 


m 


The will nominated Mary S. Marcy and Milton S. Marcy as 
exeoutors, but they declined to qualify and an administrator 
with the will annexed administered the estate. The widow 
never re-married and she died on January 27, 1907. Durinc 
her lifetime the administrator and each of the beneficiaries 
joined in a deed, conveying certain real estate left by the 


2 ny 


deceased for {£3,639.47. By consent of all the bensficiaries 
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under the will, $639.47 of the consideration for which said 


real eatate was sold was paid to the widow tc be used vy her 

ag she saw fit, and the re:aining $3000.60 wes placed in the 
hands of Milton S. Marcy for investment, and he was to pay 

Over the income and gksaixkeukixe skhaxa distribute *h= principal 
in accordance with the will of the testator.Under this arrange- 
ment the four legacies of $100 each were not paid, and the 
interest on said $3000.00 was divided equally from time to time 
between Walter and Lucy. Afterwards Walter conveyed to Lucy 
whatever interest he had in another piece of real estate 

left by the testator, and in payment therefor Lucy direoted 
Milton to transfer ¢80C of her share of said fund to Walter's 
part of said fund, and thersafter Milton paid the interest 

on $2300 to Walter end on {700 to Lucy. On February 15, 1912 
Walter died without issue and left a will which was duly voro- 
bated, whereby he gavé all his property to his widow, Mary 
Virginia Marcy, and made her executrix of his will. She claimed 
that at his death Walter owned $2300 o7 said fund in the 

hands of Milton, and demanded it cf Milton, and Milton refused 
te pay it. Thereupon as exccutrix and in her own right she 
filed a bill in equity against Milton S? Marcy in the circuit 
court of Peorie County, where Milton residedp for an accounting 
of the investment of said $3300snd for the payment to her 

of the principal thsreof and interest thereon since the death 

of Walter. In said bill, she claimed tat the exoression 

"die without lawful issue" in the r-siduary clauge of the 

will of R. Sumner Marcy meant dis without issue oefore the 
expiration or the life estate granted to the widow, cnd that 
when Margy S. Marcy died while Walter was still living, he 

then became the abeolute owner of said $1500 and of said $800 


and she therefore was entitled to the same under the will of 


7. 
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Walter. Milton answered, claiming that under a true con-= 


struction of said re 


19] 


iduary clause, it meant "die at any 
time without lawful issue3;" that when Walter died without 
issue, the whole income passed to Lucy during her lifetime; 
and that when she should die, if without issue, then by 
virtue of certain- other language in saii residuary clause, 
making provision for the death of coth Walter and Lucy without 
Jeawful issue, the fund wouls first ge to pay said four legacies 
of $100 each and ths rest to Milton 8. Marcy and Hettp 0. 
Miller, or to the survivor of them if only one was then living. 
Under an crder of reference the maeter took the proofs and 
reported trat Milton should pay from said fungsm the costs 
and the four lezacies of $100 each, and should divide the 
residue into two squal parts, and should pay complainant one- 
half thereof and {800 from the other half, and should pay 
the balanose to Lucy. The court sustained some and overruled 
other execptions to said report, and held that all the funds 
vested in Lucy uson the death cf Walter as well as the income 
accruing after the death of Walter and dismissed the bill 
for want of equity. cupladadeh—beiemcapeeeie, 25 

Complainant claims that she is entitled to the entire 


$2300 to the exclusion of the four levaciea of #100 each. 


(e) 


Defendant slaims that she is entitled to hold the entire 
fund till the death of Lucy and pay mer the income and if 
she dies without lawful issue the fund belongs to himself 

and his sister, Mrs.Miller, if they voth survice Lucy, and 

the court decreed that the entire fund belonged to Lucy. 

The only persons parties to this litigation are the complainant 
and Milton S. Warcy. On this appeal the court is isked to 
determine that Lucy has no interest in *he $2300 and ‘hat 


the four le-aeles cf ~1CO each wers abandoned by the legatees 
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when they consented to deliver (639.47 of the vroczedsa of the 


ay 
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al est°te to the widow of R. Sumner Marcy. These leratee 


and Lucy were not parties to this suit. In equit 
q _ 


117] 


very person 
having equitable or légal rights in the subject matter of 

the suit should be made a party. It is not necessary that 
the lack of proper parties should be set up 
for wnenever the court finds a lack of proper parties, it 
“will, ex officio, take notice cf such omission," and will 
ed in the suit till the pleadings have been 


the omitted varties brought into cour 


eS 


amended an t 

v Kimball, 19 Ill... 319; Granquist v Western Tube Co. 340 
Ill. 132; Conway v Sexton, 243 I11. 59; Nolan v Earnes, 368 
Ill. 5153; and authorities there cited, to which might be 
added many other cases , and 50 CYC 141. We are of ovinion 
that Lucy E. Marcy, Hetty O. Miller, Sumner M. Miller and 
Anna Miller, if they are still living, and the pergons who 
lecally represent the intezests of any of them who may ve 
deceased, must be made parties to this litigation before the 
court has lawful power to decide the questions reised by 

the pléadings and evidence and argurents here presented. 

The decree is therefore reversed and the sause igs remanded 
to the oircuit court of Peoria County, with leave to anvellant 
to make parties to the suit the persons nexskmusfans herein 
above indicated, and to make such amendrents to the pleadings 
as may be proper. If appellant should elect not to take sush 


course within reasonable time, then the court is directed 


@ 


to dismiss the bill. Aopellant and appellee will each cay one- 
half of the costs of this courts. 
Reversed snd remanded with directions. 


Niehaus, J. took no part. 
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STATE OF ILLINOIS, ! ' 
SECOND DISTRICT. oo 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and____ eee ae 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of PLlinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. _ 


Hon. DORRANCE DIBELL, Justice. .. 


g® 


— 
og 


CHRISTOPHER C. DUFFY, Clerk. 


A 
E. iM. DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
APR 1 Z the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6184. 
James T. Burns, Admr. etc. 
appellee. 
V6 Acpeal from Kankakes. 


Neliie Clark, appellant. 


Da0es Pie ds 

On September 7, 1915, James T. Burns, Administrator 
of the estate of Carrie Langdon, deceased, brought an action 
of assumpsit against Nellie Clark in the Kankakee Circuit Court 
and filed a declaration consisting of the common counts, with 
an affidavit attached thereto that defendant was indebted to 
plaintiff in the sum of $3,779.90. Defendant filed a plea of 
non-assumpsit, accom-anied by an affidavit that she had duly 
atated the cage to her attorney and was advised by him that 
she had a good defense on the merits to the whole of the 
plaintiff's demanda, and that she believed that to be true. 
There was a jury trial and a verdict for plaintiff for #3179.90, 
and judgment for plaintiff therefor and defendant aopeails, 
9 Mrs. Nellie Clark, Mrs. Carrie Langdon and Levi Benjamin 
wsre sisters and brother. Dr. F. R. Langdon, Busband of Carries 
Langdon, died at Louisville, Kentucky, early in February 1913. 
Benjamin and Mra. Clark went there to the funeral. Mrs. 
Langdon was suffering from an incurable disease and after 
the funeral her brother and sister brought her to the home of 
Mrs. Clark in Keankatee, Illinois. Mrs. Langdon had money in 
@® bank in Louisville, and befor= they left there Mrs. Clark 
was in possession of the amount Mrs. Langdon had in thse bank 
in the shape of a draft or check which she brought with them 
to Kankakee. Shortly after they reached Kankakee, probably 
the next day, and on February 13, 1915, Mrs. Clark opened a 


eheckin= account in a bank in Kankakee in the name of "Nrs. 
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P. R. Langdon or Nellie Clark" and deposited on that day 

to aaid account said draft or check in the sum of $3,179.90 
and received a deposit book in the same name. On June 5, 1913 
Mrs. Clark drew out that sum of money and closed the account. 
On June 8, 19135, Mra. Langdon died. Thereafter appellee became 
Administratar of Mre. Langdon's éstate and brought this suit 
to recover the amount of ssid deposit. Mrs. Clark, in defense 
proved by various witnesses declarations by Mrs. Langdon; some 
to the effect thatshe had given this draft or this money or 
ali her money to Mrs. Clark; and others that she wanted o1 
intended to give this money or her property to Mrs. Clark. = 
Mra. Clark had kept a housd of ill fame and is the party mzxe 
named as appellant or plaintiff in crror in People v Clark 

187 Iil. App. 613, and 2368 Ill. 156. Avcpellee in cross ex- 
amination of appellants witnesses and otherwise proved that 
the place where Mrs. Clark kept Mre. Langdon till her death 

was cr had been 2 house of ill-fame, and compelled ssveral 


of her witnesses to vive testimony tending to show that they 
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were or had been inmates of tht house, and it is conten 
by appellant that it was error to permit this kind of cross 
examination to defame the witnesses and aopellant, and that 
thereby the jury were greatly prejudiced against appellant, 
and that but for the great stress laid upon this subject by 
appellee's counsel thex jury must have returned a verdict 
for appellant. The keeper of a house of ill fame is entitisd 
to a fair trial in a suit involving property rights, and 


it has been s serious question with us whether the rights 


of appellant were not unduly prejudiced in the minds of the 
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jury by the course prusued by appellee's counsel; and wh 


& new trial ought not to be awarded for that reason. Thsre 
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is however, a } appearin near the close of the proofs 
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which satisfies us that no other verdict could have been rendered. 
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~— A few days before Mrs. Langdon A ee Latimer, a daughter 
of Mrs. Langdon by 2 former marriage, and her husband, came 
from their home in Springfield, Ohio, to Kankakee upon a 
telegram from Mrsx Clark and remained there till after the 
funeral of Mrs. Langdon. They had a converaation with Mrs. 
Clark after the funeral concerning this money deposited in the 
Kankakeé Bank. They testified that Mrs. Clark at first denied 
that there wag any money in the Kankakee Pank pelonging to Mrs. 
Langdon, and that when Latimer told her that they had been 
to the bank and ascertained. that Mrs. Langdon had monsy on 

dsposit there, Mrs. Ciark then admitted to them that their 
mother had about $3,300 on depoait in the bank. In rebuttal 
Mre. Clark was called ac & witness in her own behalf as to 
said conversation, 2nd she placed the conversation at a dif- 
ferent hour of the day from what the Latimers did, and 

ave a somewhat different version of it, but etated that she 

in that conversation said to then: (memmx "She (meaning 
Mrs. Langdgn) gave all the money she had to me to pay her 
bilis." { This was entirely—in hermeny with her-opening the 
aooount—in the -bvank-tn the name—-of-Mre.-bangdon or herself 
piecing Ure. -Langdon's name firet. Mra. Clark had a savings 
ceposit in the same bankm, and if she had posssssion oc f the 
draft or check from Mrs. Langdon -¢s her own property by 
sift from her sister, she would naturally have deposited it 
in her own account. The form in which it was deposited was 
consistent with the idea that it was still Mrs. Langdon's 


money, but that Mra. Ciark could check it out in payment 
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acta disclosed 
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of Mrs. Langdon's bills. Under the state of 


by Mrs. Clark's evidence, if it was true she could not be 
> P 
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permitted to retain the entire deposit as her own, but she 
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would have been at liberty to show vy competent witness 
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what bills Mrs. Langdon incurred during the four months 
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she lived in Mrs. Clark's home, and the proper amount of 
such bills, and that she had paid them or become liable to 

pay them. Appellant contends that the court refused to vermit 
such proof. This is a mxuaxgsp misaoorehension of the record. 

Ber counsel did then ask her: "Did you vay all her bills?" 

and the court sustained an objection thereto. Under *he 
statute Mrs. Clark was a competent witness as to the conver=- 
ation with the Latimers aiter the death of Mrs. Langdon, 

but she was not competent to testify to what she did in the 
lifetime of her sister. If she nad answered this question 

by “Yesa* that would have been immaterial. Apvarently the 
idea in the minds of counsel was that if she testified she 

had paid €@1l1 of Mrs. Langdon's bills, that would entitle 

her to retain the entire fund. No effort was made ade Ar 
to prove what bills were inourred nor what suma she vaid upon 

any bills for Mrs. Langdon. Arparently~-she- theught croper 

+o-rest-her-ecase sotely upon “he claim that the fund was an- 

absodiute gift.to cer. Dr. Brown, a witness for saepeilant 
attended Mrs. Langdon during the entire four months. He was 

not asked the amount of his ocroper charges for his s-rvices 

to her, nor whether he had been paid, nor by whom.’ As anosclant 
concsded according to her own testimony, in her conversation 
vith the Latimers, that this fund was placed in her hands 

to pay the bills of Mra. Langdon, and as she did not chose to 

prove that she had paid any such bills nor how much she paid, 
the jury could not do otherwise than return a verdict for 


appellee for the full amount of the deposit. 
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The court cave an instruction for appellee that .un 
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Pleadings they had no right to deduct from the sum, if any 
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due plaintiff any sum defendant may hsve earned by caring 
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for Mrs. Langdon during her laat iliness or which she may have 
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expended for the benefit of Mrs. Langdon. We conclude that 


hh 


if Mrs. Clark received the fund for the purpose admitted by 
her and had made such expenditures, she was entitled to 
recoup the amount thereof. Recoupment is the act of abating 
a@ part of a claim on which one is sued, by means of a legal 
or equitable right resulting from a counter claim ariaing 
out of the same transaction. It rests on the principle thet 
.it ia just and equitable to settle in one action all claims 
growing out of the same contradt or transaction. It is a 


reduction of the damages ciaime 


Q 


by plaintiff by oroof of 
circumstances connsoted with the transzction on which the 
plaintiff's claim is based which show «nat it would be con- 
‘trary to good conscience to permit plaintiff to reoover the 


fu.l amount of his claim. 34 CYC 623, 634. hie can ve done 


ie) 


under the general issue, whioh in this ease wags the o 3a of 
non assumosit. Higgins v Les, 16 Ill. 4953 Babcock v Trice 
18 Ill. 420; Turner v Retter, 56 Ill. 3643; Murray v Carlin 
67 Ill. 8863 Cooke v Preble, SO Ill. $81; 34 CYC 643. For 
statutory reasons this lack of necessity for a special plea 
cems not to apply to a suit on a note.Waterman v Clark, 76 
Ili. 488, But as there was no evidence from whieh the jury 
could allow Mrs. Clark any 3aum for services or disbursements 
on account of Mrs. Langdon, the giving of the instruction 
in that form did not harm appellant. The instruction should 
have said that the jury could not do this under the cvidence, 
instead of under the pleadings. In the view we take of *he 
evidence of Mrs. Clark and hee failure to kmaxxued introduce 


any evidence showing what, of anything, she had expen 


[2 ) 


Mrs. Langdon, the other questions argued by appellant are 
immaterial and need not be discussed, further than to say 
that Latimer was a competent witness to what he and Mrs. 


Clark said in their conversation, and he did not relate wha 
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his wife said in that conversation, We find no reversible 


error in the record, and the judgment is therefore affirmed. 
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STATE OF ILLINOIS, } 
SECOND DISTRICT. \ 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


aS I, CHRISTOPHER C. DuFFy, Clerk of the Appellate 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this —_ 
day of 2 in the year of our Lord one 





thousand nine hundred and aes 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT 
Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 


within and for the Second District of the State of Illinois: 


Present -- The Hon. JOHN M. NIEHAUS, Presiding Justice 
Hon, DUANE J. CARNES, Justice 
Hon, DORRANCE DIBELL, Justice 
CHRISTOPHER C. DUFFY, Clerk 


E, M. DAVIS, Sheriff 


Snr TA ant 


BE IT REMEMBERED, that afterwards, to-wit: On April 14, 
A. D. 1916, the Opinion of the Court was filed in the Clerk's 


office of said Court, in the words and figures following, viz: 


Gen. io. 6025. ’ Age Now le 
542 
ELIZABETH POOLER, 


Appellant, 


~vs- APPPAL FROM LA SALLIE. 


PLINY OC. SOUTHWICK, 


ee ee ee eee ge ee ee 


Appellee. ; 


CARNES, J. 


In June or July, 1904, the appellant, Elizabeth 

Pooler, was riding on u publio hirhway with ber niece fn 

. @ horse drnwn carriage... The horse became frightened by 
en upproachine automobile driven by the appellee, Pliny C. 
Southwick, mn appellant was thrown from the cerriage and 
seriously injured. July 6, 1905, she began this ection 
to recover for that injury and filed a declaration charging 
only common law negligence in carelessly and negligently 
running end >perating the automobile upon a public highway. 
On February 27, 1907, she filed two additional counte to 
the declaration declaring upon the act of 1903 to Regulate 
Speed of Automobiles ( Hurd's Rev.Stats. 1903, Chap. 121, 
Par. 269a ) It was provided in that act in section one 
that an automobile should S08 be driven along any road or 
highway faster than fifteen miles per hour; in section two 
that when a horse driven upon the road became frightened 
by the approagh of an automobile the driver should bring 
the machine to a full stop; and in section four that in 


an action for damages proof of the violation of either of 
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court and appellee answers that neither one of seid ad- 
“@itional counts has any place in the legal consideration 
of this casejy that there is but one count of the deelara— 
tion before us and that is the first, or original common 
lew count, because he says the counts were filed more than . 
two years and a half after the ceuse of action accrued and 
_ efter a count charging common law negligence had been filed 
as the declaration in the case; and also that the act of 
1903 under which the two additional counts were drawn and 
filed,was repealed expressly and by revision without «a 
saving olause by the act of 1907, and therefore the right 
of recovery for violation of the former act was lost by 


its repeal. 


‘Appellee raised the firat question in the trial court 
by the plea of the statute of limftstions and obtained there 
an adverse decision, which he does not here question by 
filing a orose error. We do not see how it can be said 

to be before us for decision. Our supreme and apnellant 
courts Have many times disposed of similar questions on the 
mere statement that no cross error was filed, often without 
any discussion.or citation of authorities, but in Pelouge v 
Slaughter, 241 Ill. 216,224, the purpose of the statutory 
assignment Gt’ exons error and consequence of failing to 
observe it ie fully discuseed with citation of many au- 
thorities. The court said- "If one party appeals the 
opposite party will be considered ag# acquiescing in all 
rulings of the trial court, unless his objections thereto 


are presented fm spme proper manner,” and pointe ont 
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the nécessity of assigning cross error in cases where a party 
Sian tach desire a reversal of a decree or judgment. In ad~ 
dition to the authorities there cited see Stowell’ w Spencer, 
190 Ill. 453; Provart v. Harrie, 150 Ill. 40; The People vy 
Sholem, 238 Ill. 203; Meyer. vy Meyer, 247 Ill. 535; City of 
Hillsboro vw Grassel, 249 Ill. 190; Porcum v.Brown, 251 Ill. 
301; Village of Shumway v Iéturno, 225 Ill. 601. © But 
whether appellee was at the time of the judgment entitled to 
recover on proof or admiseion of the facts alleged in either 
or both of the two additional counts is perkhepe material. 


While the trial court held them good on demurrer and algo as 
‘against a plea of the statute of limitations, still if there 


Was no statutory law making the conduct complained of aotion-— 
able they may stand as immaterial allegations of fact upon 
which a oe could not be entered. 


The Motor Vehicle act of 1907 was no doubt intended as 
@ revision of the act of 1903. It repeated in section 12 
section 2 of the former act,and substituted for section 3 
different regulations as to speed at which a motor vehicle 
might be lewfully driven on. public highway. It in express 
terms. repealed the act of 1903 with no saving Clauee. later 
in 1911 an act om the same sudject was passed ( J & A. State. 
Par 1301,e¢séq)which the court held in People v Sargent, 
254 111, 514, was intended to supercede all previous legisla- 
tiom on that sabject. That act conteined a saving clause, 
and it is not contended that it affects any question arieing 
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546 sf 
in this case. The question is whether after the repeal 
of the act of 1903 a plaintiff may recover under the pro- 
visions of that act in a suit begun before the repeal for 
an injury sustained while the act was in full force. This 
question involves the consideration of many cases of this and 
other states on the consequence of the repeal in different 
ways of @ statute, and on the effect of the provisions in 
relation to repeals and saving of rights of action acoruing 
theretofore in chapter 131 of our statutes ( J & A. State. 
Vol. 6, Par. 11106). These questions were 80 thoroughly 
digsoussed in Merlo v Coal & Mining Co., 258 I11. 328 and 
the authorities in this and other jurisdictions so extensive 
ly refiewed that we need not extend this opinion by a repetition 
of what 4a there said. Bor reaepnes there stated we are of 
the opinion that the sot of 1907 repesling the act of 1908 
-‘gannot be held to deprive appellant of her cause of action 
under either of the sections of the act of 1903 relied on in 
the additional counts of her declaration. As we understand 
the law, we are not permitted to disregard the two additional 
eoants or to consider whether the court erred in holding them 
Pood against the plea of the statute of limitations. The 


injury complained of occurred and the suit to recover was 
brought and additional counts filed before the statute was 
repealed. The defendant raised the question of the exist- 
ence of the statute ana rights accruiag under it by demurrer 
_ to the. additional counts, and then waived the demurrer by 
pleading to the counts, ‘and no question is Seine here as to 
the action of theo ourt in overruling the demyrrer or sus- 
taining the plea of the statute of limitetions. We are of 





—— Shh lll 
































Taeqe% ons tott: contadw ef wohtaeay od? 
a(ty of9 vebun vevonetr yon Tdi votatg # hOeL tq te 
rot fasaqer od «voted surged Pte ® af Fos tadé we 
eidt «oxo SIN ut enw toe Os? wetdy bentgrame vines 
bre aldd 1d KeBeo Yann To mo! te TOA RANA ant aeviovat: ‘motes 
Pao rettth ak Lueday ode Te wominpemnon out sx nus . 
at enofretwor’ ed? Yo porThe ad? oo bra tatate a te ‘ 


LY, 


pafartena aptinn To Gtidat« Ye pose bur istanney ot ioe 29a 
ebrate Aah ) ootmtate 200 to rat Be ee orc beets 
Tidy tedy ao eto anottanry @nowt BOLLE Ct 
boo 2% »SLT BAS ,,Ob antec 6 teed. » olay at Ave 


~eylaney2e WG nao sto tb bath ew ita baw mine, at aot. abi he 


preg 


BORK Ko Hod OE Qaklacger WEE Ke fea! fede? t' io 
goidoa to sense qof ta tralfeqye: swbagen: o? axed. 
atad belles goes to des. oct to pan itene ont so vant de h 
dbastorebmer ow ah a0 thane food mod! te ediaren risa bob Me 
faxohvibbs owt adt duayotwlh ot OEE ne Oa tom mn td a 

eect petifod at berty tro ant. ‘coditqdiwe tobias. of 9 ro we 

oft  .uotrattmty %o otutate’ ott to ‘eon nad dontage ny. 

edw ievdowt of thom ont dee beriseoo te. potta oa 

paw etudete edt erotead wally sence ae 928, ‘ 

~tetxe oft to gotdannp of han tare tuabastes ost 
Torcumed qi #2. xed sebunvge Fa a atin oom 

| qe <0 tamed aad bev.iew aent bra Aba ) 
ean 6? me eved a ol anitnenp en Date ,wrar0 ont + 
~an9 «to rertemed oft pat Lencieve ak 0 0 I gee a 8 


a A 


fo em of = -tmmtTsthatt to orutase ont 3 i awl 
- i Pi ae a Ry 
. i oe . x ik ¥ 


_—— > 





547 
the opinion, as before expressed, that appellant's right 
of action survived the repeal and have not considered 
whether the court erred in holding the additional counts 
good acainst the plea of the statute of limitations. 


Appellant also objects to certain instructions that 
‘they left the jury to determine the materialtty of facts; 
that they did not confine the —— as to negligence to 
at or near the time ard place of the accident; that they 
left the proposition that the plaintiff mst recover under 
her declaration, or some count thereof, in doubt by the use 
of ambiguous language. There is some ground for these 
criticiems. We conclude that the judgment mst be reversed 
because of what we regard the principal error in ignoring 
the two additional counte in the instructions to the Jury, 
and will not discuss in detail other objections to the in- 


structions. 


Appellee cross examined @ material witness by calling 
her at‘ention to testimony that she had given on another 
trial, which was claimed to be in conflict with what she 
was there stating, and in his argument to some extent treat- 
ed her answer that " she did not remember”, or something to 
that effect, as equivalent to an admission that she mate 
those statements, and perhape was permitted to go further on 
that line of argument than he should have done without making 
proof ty fray of impeachnent that she dia on the other trial 


‘make those statements. The rule is that when a witness 
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ios understand that without 9 proving the affirmative: 
» should be permitted to assume that such contradictory 


t i statenente hed been made by the witness. We need not 6° 


Reversed and remanded. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine byndred and sixteen, 
Wituhine and for the Second District of idl dtate of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, sey | Justice, 

Hon. DUANE J. CARNES. Justice. 
Hon. DORRANCE DIBELL, Justige. 








CHRISTOPHER C. DUFFY, ceri, w MM holhe 
E. M. DAVIS, Sheriff. Z 
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BE IT REMEMBERED, that afterwards, to-wit: on 
APR 74 1916 the opinion of the Court was filed in 


a ! 0 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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@gnexKha. Gen. No. 6108 
Michael Dinneen, appnellee 
vs Aopeal from LaSaile. 


City of Ottawa, appellants 


Carnes, Je 
Michael Dinneen the appellee was injured December 
a 


29, 1910, by st qping into a hole in a stheet neer the side- 


~S Pa 
walk in the city ok Ontene and sued“the city to recover for 


that injury, and nad \ verateténa judgment for $725.00, 
The city proscoutes this\agpeal and relies for reversal 
solely on the claim thet evidence does not show either 
negligence on the fart of the defendant or due care on the 
part of the padinti fs. No error is claimed in rulings on the 
evidence, <r siving or réfusing of inétcuctions, or as to 

\ 


the unt of the verdict if appellee ia satitled to recoverg 
¢- Qe ere oe bere! = i 
Was at 


Aepelles 


he time of the injury 2 man about sev=- 
enty years old. He had lived in Ottawa a creat many years 
and had been, for a number of years, 2 member of the city 
council, his last term of office expiring about eight months 
before the accident, = part of the time serving as chairman 
of the street and alley committee, and a part of the time 
as & member of the sidewalk committee. 

At the northwest corner of Columbus and Joliet streets 
‘there was a hole, or excavation, near ths sangle made by the 
sidewalks where years before a catch bpasgin for the sewer had 
been put in there and the hole left open. There was no 
guard protecting the hole. There would be little danger from 
it in the daytime. A pedestrian would not fall into it if 
he kept on the sidewalk as he turned the right angle to 
cross the street. The accident happened at about <cleven 


otclock of a dark night. The str¢et was Jark at that place 
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ti 


(2 yer at a 
Bupedeee, wae walking north on Columbus street 
( 


and intending 


to turn at a right angle and so cast and walk on Joliet 


street. He mistook the place, snd turned jus 
the walk, falling into the hole and thereby r 
jury complained of. The ground was hard and l 
place where he turned, and he thought he was 

Be had theretofore been accustomed to walk to 
this direction on Columbus Skzga*# 2nd Joliet 

had habitually used the other side of the str 
argued that from the fact of his long use of 


he must have known of the excavation and there 


t before reaching 
eceiving the in 
evel at the 
atill on the walk 
his home in 
streets, but 
cots) It/ is 

these etreets 


ees w2s5 bound 


to avoid it. This was a question for the jury/and their con- 


clusion that he might not have known it or mi 
exeroise of due care, a forgotten it, shou 
urbed by use It is urged that because of his 
with the city council he should have known of 
and that he is suffering from a negiect of h 
a member of the council, snd should not be he 
The fact that his cast duties were such as te 
ledge and notice of the conditions of the str 
jury to consider in letermining whether he wa 
exercise of ordinary care/ There ds no founda 
reason for an assumption that a pene of 3 
must, at his peril, leave all the strects and 
city in safe condition when he retires from 
clear that the exoavation was one that in the 
ordinary care the’ city should have covered on 
Inpermitting it/to remein at that place for\s 
it was guilty of actionable negligence and 3 
notioe of thé condition. Whether appellee wa 


J 
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I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
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IN TESTIMONY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of = in the year of our Lord one 
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APR 74 1016 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 
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| in so\finding the facts, and entered \judgment on the verdict 
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' the facts. 
The court at the instance of the plaintiff, gave the jury 
the foilcowing instructions<= "You are instructed that if you 
believe from 2 preponderance of all the evidence, that the 


plaintiff and defendant entered into on oral agreement whereby 


9 


the plaintiff was to convey to the defendant a11 his intsrest 


in the house and lot in question in this suit, and in adgéition 


thereto was to pay the deSsndant fhe sum of four hundred dellars 
and in consideration thereof thex defendant afreed to convey 

to the plaintitf a csrtain eighty acre tract of land ir 
Michisean, and if you further believe, from a orsponderancse 

of all the evidence that the plaintic? did convey the house 
and lot in question to the defendant and in addition thereto 
offered to the defendant the sum of four huddred dollars iegal 


tender of the United States of America and it 
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you further 
délieve, from a preponderance of all the evidenos, that the 
defendant refused to convey to the plaintiff the said eighty 
acre tract of land in Michigan and refused to accept the said 
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ay 


for the plaintiff and assess the plaintiff's damages acainst 
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& preponderance of the evidence, the fair cash market value 
of plaintiffs interest in said house and let in the city of 
Freeport, at the time of s¥Ych conveyanoe thereof, excecded 
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form of verdict. 


Appellant's contention is based on his version of the 
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during the trial to have the case so transferred. His error 
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of real estate cannot transfer the astion to the equity side 
of the court by pleading and attemoting to vrove that the 


deed was given as a mortgage unless he sucesceds in establish- 
ing the truth of his statements. 

A query may cccur whether the measure of damages was the 
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Booker v Wolf, 195 Ili. 365, terminated the expressed contract 
and permitted a suit to reoover on 2n implied agreement. 


Evidence was introduced as to the market value of the 


QO. 


Freeport property at the time in question. The opinions, as 
is usual in such cases, varied; but taken xkkhe tocsther the 
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evidence sustains the verdict based on that testimony as to 


There is a great amount of speckal pleading in the record 
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ana arguments based thereon that we have some difficulty 


in following. The common counts and the general issue are 


in behelf of defendant tnat could have been admitted under 
any special plea was permitted to so to the jury. There 

may have been error in refusing defendant leave to file pleas 
and in sustaining demurrers to pleas, but as aopellant was 
not deprived in the introdustion of evidence, or in the in- 
struction to the jury of any legal right to which hs was 
entitled under the facts, we are not inclined to discuss tts 


action of the court in ruling voon soecial pleas. He was not 


a 


Ps 


injured ard should not be heard to complain. (Hartford Fire 


Ins..Cos. v Olcott, 97 Ill. 439; Harrison v Thaokaberry, 248 Ill. 


518, 516; Toknelim Manufacturing Co». v Stoyles, 143 Ill. App. 
198). Finding no reversible error in the record the judgment 


is affirmed. 
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STATE OF ILLINOIS, ) .. 
SECOND DISTRICT. eta I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this vat 


day of in the year of our Lord one 





thousand nine hundred and__ pases 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justicé. 
Hon. DORRANCE DIBELL, susie. 
i > hy h* 


CHRISTOPHER C. DUFFY, Clérk. 4 
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E. M. DAVIS, Sheriff. 4 
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BE IT REMEMBERED, that afterwards, to-wit: on 


APR 1 4 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gene No. 61768. 


Evalyn Kingman, appelles 
v3 Acosal from Peorias 


Louis Kingman, appellant. 


Carnes, Je 

This ig an appesl from an order committing the sppellant 
Louis Kingman, to jail for contempt of court in default of 
payment of installments of temporary alimony theretofore 
ordered in a suit for separste maintenanoe begun April 9, 
i913, by his wife, Evalyn Kingman, the aroellee, and from 
the refusal of the court to set aside or modify said prior 
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uce the amount of payments to ode required in 
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order and rec 
the future 


Fb The parties were marri 
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bill in chancery for separa 
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1908. The rscords in that suit and two collateral matters 


were =efore this court and opinions filed in October 1909, 


reported in 150 Ill. App. 456, 462, 466. After the final 
Getermination of those suits counsel say she filed another 


vill for spparats maintenance whioh was dismissed by her. 


Then followed the bili in ion for tem= 
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porary alimony. The court after ng on the petition, 

on November 13, 1914, ordered 
ods ed 

and maintenance of’arpeillse during the pend-ney of the suit 
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G230,00 per week until the further order of the court. After 
SI. 
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& 
wards May 27, PO or ese filed a petition alleging 


a) 


that said weekly payments had been moje up to April 24, 1915 


ani that none had been made thereafter, and asked 
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for contempt of court. The rule was entered and sesetlant 


on June 14, 1915, filed his answer stating in much detail 
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hes pecuniary condition and inability to make “he required 


payments. Briefly stated, it appears from the answer and 

the evidence that at the time the order for temporary alimony 
AAAI LOR Lae: 

wag entered apr wag in recéipt of a salary of $1000.00 


Q 


per year from the Kingman Plow Company, and 2 salary of $1000.00 
per year &s a trustee yndsr the last will and testam-nt of 


his father, Martin Kingman, deceased; and that it was  uron 


“Sur 
pe 
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casis of that income that the order te pay $20.00 per 
week was entered; that he then had no othe source of income 
and no property excernt his interést in the estate of his 
father; that the estate had become much involved in dept 
and financial difficulties; that the trustees of the estate 
L 


and memoers of the Kingman femily hed been compelled to ne-= 


otiate with creditors and arrange the affairs somewhat to 


ha forrvesid ‘ 
their diotation; lay Aes OCI was obliged to relinguish 


par 


his two salaries and join with the other members of hia 
family in incurring personal obligations for the payment of 


the debts, and that the whol: 


ia 


family were in a struggie to 


ry 


preserve the Kingman estate from destruction; that he had 
no means of complying with the order, and therefore had not 
made the required payments. Hs asked that the rule arainst 


him be discahrged and prayed that the answer be taken as 


= 


@ petition and that the court should vacate ond set aside 
or modify the order theretofore entered, or at least reduce 
the ameunt of such payments to be made in the future. The 
court, on a hearing of evidence, which is preserved in the 
record, entered an order July 18, 1915 (computing the weekly 
payments to the time of the order) finding aoveliant $330.00 
in arrears am ordering that he pay that amount, vhich ap- 
peliant failing to do he was held cuilty of contempt cf court 
and ordered committed to na 

thirty days "and until he be discharged by due process of 


law" or released on complianoe with the order from which 
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order this appeal is prosecuted. Fe 


The court refused to act on the petition to modify the 
order pnarently on the theory that appellant had no standing 


> = 


to ask any relief while he stood in contempt for failure to 


comply with the order to pay the past due alimony. 





puted great wealth, pe eal in 1904. He carriei life insurance 
eee — 
from which “aopellant Got @ considerable sum shortly after 
fowrnclathes 
his father's death. [We Soe had other proverty at kke ££ 


ia 


that time which he had quite likely acquired becsuse of hig 
connection with a wealthy family. He had an income derived 
from salaries paid him 18 an officer of thse di’feérent com- 
panies in which his father was interested. The fsther's 

oroperty was placed in trust and there was sunposged to be 


a larze amount coming to termination of the 





trust, December 19, 1914. At the time of their marriage 
ee ee at Ae. Poe A aS 
apseilee “supposed that AG EAE WAS 7 very wealthy man, =nd 


he with aoparent reason, bélieved that he was. They each hed 
- at % a 
extravagant tastes and the available funds of acveliant were 
soon dissipated. The trust estate left by Mar*in Kincman be- 
came involved in debt and financial difficulties, and passed 
largely under the control cf yee” & Sree the Kingman 
nest estate is of any value cannot now be definitely stated, 
but there is no question that it is in a condition that 
ev ery party interested in it as beneficiary or creditor must 
be diligent in its preservation. Under such conditions 
salaried officers whose services can bs dispensed with are 
not permitted to hcdl their offices and draw their salarkes,. 


We_areof—tire opinton ~nat-avpetiant—vss net-deorived of -his-— 
salary and wans—-of-—supporting hineelf—and-his -vife from any — 
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_e¢trer—than mat 3 a3.motives. So far as the record 
shows thate are no children born of the marriage and in the 
present condition of the Kingman estate it is not only proper 


but very necessary that oeth of “he varties to xhaa thia liti- 


uld léarn to live in a much less ¢xnensgive manner 
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than was anticipated at ths time of the marriage or neces-— 
Bary cven at the time that the order for te porary alimony 
oor 


wes entered. While ¢20.00 a week ig no doubt a very moderate 


allowance for tha wife of a wealthy man and may have been 


a) 


er for the wife of a man with an income of $2000.00 a 
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O1 
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year and no other proverty, though it ia beyond what 

is usuaily given under such circumstances, it should not 

be expected from a man of no property and no income struge 
gling to save a large estate from financial disaster. The 
wife is entitled to the allowance because she is the wife 

and shares the fortunes of her husband, and she is under 

23 muoh duty to fit herself to changing circumstances ag is 
ths husband. On the record before the court an allowanos of 
¢5.0C a week was aufficient under the ten existing circum- 


stances. The rule is that the allowance should be made with 


4 
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é husband, and when it will result 


rip 


a view to tne income o 
in diminishing the estate from which the income is derived 

it will not ordinarily be permitted to extend beyond sroviding 
for the actual wantesand necessities of the wife. (Harding v 
Harding, 144 Ill. 568; Harding v Harding, 180 Ill. 481,532.) 
There is no question that the order for alimony isa under 

the x@nkxegz constant control and supervision of the court 

and may be changed from tims to tims as conditions c ange. 

In Welthy v Welthy 195 Ill. 335, Cole v Cole, 143 Ill. 19 and 


authorities there cited, and in many other Illinois cases 
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the power of theo 
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urt to sontrol and change orders entered 
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for payment of permanent alimony is recognized and discussed. 
and with some exceptions that need not be noted here, it is 
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settled law that the court may, from time to fime, make such 


orders as the exigencies of the case requirs. We assume that 


while it is true that appellant is now earning no salary 


vation of ths Kingman estate with the hope cf enabling hnin-~ 
seif in the future to have a considerable property and enj 

a substantial income, yet that he ie a man of sufficient ability 
s0 that he can in some way earn something for the seupport 

of himself and his wife. It is to be preaumed that she is an 
intellicent woman with soms capacity to contribute something 

to her own sucport. She must at least in this period of 

financial misfortune make sacrifices that are required of ail 
people under such conditions. Acpéilant nad paid the install. 


mente of alimony > April 24, 1915. He filed his answer 


rey, 


and petition for a modification of the crder June 14, 1915. 

There was then eavout seven weeks or $140.00 of paymenta in 
Asfault. Whether the court should hsve relsived appellant 

from the ap payment of installments due before he asked for 

relief presents a question that we will not decide voecruge 

the amount is probably within the power of acpellant to meet 

within some reasonable time in the future, but we are of 

the opinion that the court should have reduced future pay- 
ente from $20.00 a week to $5.00 a week from and after 

dune 14, 1915, the date of the application for suhh reduction. 

We ere eiso of the opinion that ths reecra does not justify 
the order committing appellant for contempt cf court for 


and the cause remanded with directions to modify the order 


for\temporary alimony so that appellant is required to pay 





U 


= “yaq ot betinpex et thal Legge bade? 08 yromiie yrexogn et! t0' 





“pbeesueetb bas bostagooee-eb ywomile “FAshBittse toes 
























éi tf (ered Béton od tom boen tadt-anoifysoxs éitoe cttw 

_ fiowe avtam. (ombt OF Smit mot? Yyent Sassoo edt ‘ted wal BEERS 
dsdi soweés eW -Otfupst saso eit’ oto! ‘selonepixs | 6a2 ee) e080 ; 
yteies on gaintes won ai dasileqos sad eit at #2 onan 
=tsaetq sit of eeigreme sid gaitoveb et bas lemoont On” eed bt 
“tid yatidsns to sqod edi Adiw etetes AawSabX “edi Yo mot 
YoENe base Ytteqory efdexsbiedoo #& svent-od Sidtut oad in: Rten 
ytillds toefoittue to mem 2 et ed tactotey vengout Lettaatedye = 
troqguve oft “tot anidvemoe ates Wis#Oemed "nbidaoosd wagRt 

as Gi $fé tadd: “bemuseetq ed ot akieIooeuwedta bie toattd 
guidtemos sfudizinos ‘of yttosqso emoa “diiw wimadow ueghet 
tO Botied ebot mi tasal #8 teum ede stioqare Awe? eonded 

tiie to Bétivgper ote dass eGOTTitoge SAey cence 
ee 


yr? 


-fatent edt 'bieg Sek taelisqeh-eatioltibaeo: ‘fous vebas eiqos 
~qéwWane cid DéLEt eho Van@L ge LLegA- at? ynoms£a tke ‘ataen: 
1aL@L* {aL enw tebro sat to motdesttibom s to1\ ae : 
nt etmaotyeq to 00.0817 to edeew meves duods medi sew st 
Ral Songs bovisier evel biyoda tivo sid todteaw® tine: : 
tol Bsxbe sh etotsd eth etmemlistent’ to: ‘esa ag ‘ge ea so? 
Ssycosd ebiset tom (ftw ew tect moitasep’s efmees1g® ‘Wifes 
tesn ot taafisqoe to trewoq' en? ‘aidtiw® yldedorg- ‘eke er 
to etc ew tud (emttut edd nt Smit eldenosset smo’ nad. 
ayaq stwtet booubor svad Bivode tiyeo sds teat modatge ott 
setts bre moxt Meew 6 00.84 of aeow s-60.088 wort aon 
scottoubet dive tot actteotlgqs edt to eteb ones aren! eae 
Yttteu~ tom seor Lrowse en? teas fotatgqo: edt r6realesend's 
tot tiwoo to tometmhoo vol tirelleqas gmsitimmeo yen x66 
heetevet si tTehbtO ¢acT sedmenysq berretsd eit oxen\od @autte 
tehire 4rit Thibom at emottoorlh- dtiw bebtanet sete ot 


Po 
butte . Ba 








eniy $5.00 a week from and after June 14, 1915. The enforce- 
ment of the payment cf the amounts here indicated must depend 
upon conditions hereafter arising from which the ability o? 
eaopsllant to pay may ce shown and ascertained. 
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Reversed and remanded with directions. 
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STATE OF ILLINOIS, }.. 
SECOND DISTRICT. (ee I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

said Appeliate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this ——— 





day of _____ in the year of our Lord one 


thousand nine hundred and___ serene 8 == 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 


within and for the Second District of the State of Illinois 








Present--The Hon. JOHN M. NIEHAUS, Presiding Justice 
Hon. DUANE J. CARNES, Justice. ; 
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CHRISTOPHER C. DUFFY, Clerk. 
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BE IT REMEMBERED, that after 
the opinion of the Court was filed in 


s 


4 
UL 


the Clerk*s office of said Court, in the words and figures 


following, to-wit: . 
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Gen. No. S158. 
Me-tthew Donaghue, apnellee 
Vs Aopeal from LaSalle. 
Edward J. Fraikin, anpeliante 
- _ mee Ps 
Thi 
fs he ufo 


| jet 


ee Matthew Doneghue, the Passa, was riding along a 


Carnes, Je 


public highway north of Ottawa just after dark July 8, 1909 


driving a eingle horse attached to a top buggy. He was in 


@ beaten vath a little to the side of the center of the road 
because the oenter had doesn recently graded. As he was pase 





sing the premises of Edward J. Fraikin, 


usgy Tam over & cow lging in the road and was overturned. 
a 
ae Z 





was injured quite seriously, both bones of his ankle 


were broken, = & compound, comminuted fracture. He was con-=- 


3 


fined to his house for a long time suffering considerable 


pain and incurring considerable expense for doctors’ ills. 
His injuries are to some extsnt permanent. He brought this 
action to recover for that injury and had verdictand judg- 
ment for $5°0. 0058 from-which judgment-the defendant enpeais.— 

The issues of fact were stated to the jury at the instance 
of the defendant im the following instructiont- 

"The court instructs the jury that before they can find 
the defendant guilty, theymust believe, from s preponderance 
of the evidence, 

Firat, that the plaintiff received the injuries complained 
of by him by having his buesy upset or overturned by a cow 
lying in the public highway: 

Second, that the plaintiff himaelf was not quilty of a 
want of ordiinery care for his own saf 


Third, that the defendant was the owner of said cows 


Fourth, that the defendant carelessly, negligently or unlawfully 





»&8Ld 





1S Fe 
-of «SD 
es{leage ,sudgenod wedddsMu 

eel{s@slI moti IssqcA ev 


»tasilsgas ,atfierl .& brewba 


Wy %, * at Art Yee 18) 


s 


‘ & smeis gntbit esw Phe... edt ,sudgsnod wedtteu <) 


SOCL .G ylul a1sb stzette test ewettO to dtron yewdetd otiduq 
ot eew sKH .ygaud got « ot bedostte setond elgaia s aoivintb 
bsor sxt+ to retmeo oft to ebte eft o¢ elttil es dtec aetsed & = 
~saq saw ef BA .bebsig yitaeoet meod bei tetmeo edt eausoed el 
atd , edd .midtertt .L btewbi to esatmerq ed? gale } 
-bomiutrevo esey buns bsor eddy nmi gal¥l woo #2 téeve vgsud 
eixas etd to sanod dtod ,ylevoirse etiup beiwtnat eew ; 
-mec eew SH .stutosrt betuatmmoo ,bayogmeo s - ,fsdtord esisw Ly 
eldatebtanoo galietive emit gnof s tol esexvod aid of Ssatt 
eclitc ‘atotooh 102 sameqxe eldstebteanoo gntimwont bas ated i 
eldt tdguyord sH .taensmisq ¢tmetxe emoe ot ste estiutet efH 
~gohut bastolorev bed bas yiwtat tect rot «zsevooer of mottos 
— efsecce tashasish edd taempbyp—tetdy-mort 900 .0°33 tot tom 


somsteni ed+ te yw, edt od betete stew tost to esuysel saiT 


~tnottourtent gatwoflot edt at ¢aabmeted edt to 


matt ameo yedt stoted tedt yuu edt atourtent truco edT* 


. oF 
SS a 


,oonmebive edt to 










% eo io. & 
eonstsinogergq x mort ,evetied taumyed? ,ytlivug tasbaetsb sdt 


bentelqmoo estiutat edt bevieoer tittatelg sdt tedt ,tarit. 
woo s yd bentytrevo ro tesqu yegud eld anived yd mid yd to 
| syswigid otfduq edt at antyl 

a to Ytiivs ton saw Ylesmtd tittatelq adt tad¢ ,bmoos? 
tytetece mwo sid tot stao ytentbhro to toew 
swoon bles to tenwo edt eew tmoebneteb odd stadt ngs 


ioe yilwiwseios to (isdnegtigen .ylecoelereo eed edt tad? dita 
a 


LEE. 


permitted said cow to run at large on said public highway; 


a . 
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Fifth, that the injury to the plaintiff was one which an 
ordinary prident person should have foreseen would likely 
hacopen as a consequence of permitting a cow to run at large 
on a public highway, and unlsss the jury find from the evi- 
dence that the plaintiff has proved cach of said requirenents 


by a prepondsreénce of the evidence, the jury should find 
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eulilty." 

-There-can be little controversy thetythe evidence sus 
tain# affirmative findinys on the first and sacond proposi- 
tions. There was a decided conflict of evidenos as to the 
third whether the defe Pre was the cwner of the cow. The 
evidenes showed that Press deny do anumber of cowa kept on 


his premises; thet at different times osfore the accident 


they had been pastursed in the road. One witness that anoeared 


at the scene cf the acoident immediately after it hapnened 


testified that thers mas were two ta in the road there that 


OS 140 at 
he had befors seen in apseliant’s herd. ‘The doctor that was 


= 


called to the place said that cn then and there said 
he felt ry te think it was his cow that was the cause of 


a 
Boe ayy a) 
ax idgéte creaking hia leg. It was 90 dark that appeites / 


cident, but 
; ; ; fe Pb ta 
he testified that he a a conversation with apoerien® afer 
afte words, yhich a pelians told him that after taking 


dic not identify the cow at the time of the ac 


nim, KA home that night he saw two of his cows coming 
down the road from the north.This teatimony was sufficient 
if beLieved by the jury, to support en affirmative answer 

to the third prepesition. It is true that the evidence intro- 
duced by appellant indicated very strongly that his cows were 


in the enclosure that night and that it must have been som- 
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body's elee cow that occasioned the injury. But ve sre satis- 
fied that the eviience sufficiently warrant supports the 
jury's finding thet it was appellant's cow to fo-bid the trial 
court or this court disturbing that finding. We think the 


jury were warranted in answering the fourth proposition in 


er 


he affirnative. Acpellant's couns:l tried the case, ag 


indicated by that procosition, on the theory cf cases decided 
under the act prior to the present act (J. & A. Statates, Chap. 
8, Sec.l, Par. 322.) holding that a domestic animal that has 


escaped from its enslosuré without the owner's fault is not 


running at large, and they argue the case here as though the 


ct 


presen 


statute, which is somewhst changed in its tsrms, did 
not change the rule in those oases. It is said by apvellée 
that decisions under the prior statute are not arplicabls. 
Without deciding that question we will assume that they are, 
and that finding an animal on a public highway, unless the 
owner knowingly or negligently permits it to be at large, 
does not make a case of negligence. 0. & M. R. We. Co. v Jones 
64. 11 472; Myers v Lape, 101 Ill. App. 183; Morsan v The 
People 103 Ill. App. 257. Under «hat view o° the law, which 
appellant is responsibie for in this case, the court properly 
permitted proof of the custom of appellant permitting his 
jomestio animals to run in the highway, and that they had 
been seen there unattended at other times shortly before 
the accident as vearing on the question of his knowledge and 
care. While there was a conflict of the evidence on this point 
we think it sustains the finding that appellant negligently 
knowingly and unlawfully permitted the cow to tun at karge 
at that time and place. The fifth proposition was not suse 
ceptible of dir-ct oroof or opinion evidence. , It was a 


matter for the jury to determine from their knowledge of 


common affairs. We are entirely satisfied with their con- 
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struction dees 
constrhute 
not much 


ent's instruce 


tion above quote The defendant asked the court to inatruct 


the jury that the plaintiff could not recover 


44 A i? 
by the exercise of 


reasonable and ordinary cars 
his horse and bugcy prior to and at the time in 
23 to have avoided the accident." The court 
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as claimed by appeliant. Finding no error in the record 


the judgment is affirmed. 


ey 





oildug 2. agret-ts nyt ot bevtinysy wop s nite i 
ss Aoktsetz thom ac ypottamare se, doue.s9% Paworg 9 ostth 

edt .yd.yrivpat fed? ebulos xe tom kb moltourtent i 

sea ot belist bad of betsolxodst sew edt eeueoed ee 
bos bas to exep.anteiproxe.necd syed tom biwow ed 1 
“bons SHoLtourtent, teit0,.tashtope, ed? to sats ot. 03 
vee ge. zo 98, boavtex ovew fasbneteb edt ys 
; asviy, saw, PREP, OAT yRov ee, BaOttoN UEP A. NEL LEIP YE f 
7 tigt: sEL ptt, te, teomotate she bag Ffehe zebae Nap 
i rovateobuspet edt st. soxne om apthees,,, -toeiienaa. ao bem 
7 



























atnes er gotesu=tods edi<-bDia Sepenaehle Bt 
eset mottcyttani ef? fan? saa POPRASES gen oxide" bdo be * yre¥oBe 
‘ = 


Sfu@tisnoc al sd teum*atost oe Spade Cat eff: ‘texo%s 


Hou ton esoh notvoutfeal- ect “sentra f $s stkohee stan 


= = t ram ae 
A . . ns , * . + be 
: eouitec! s'ittxbeslel at wnat eft to -Peerstaisa:-edt mot See rr EE 
teuttant o¢ tmwoe0 st? fetes trabsebsh edT* ibeforn svbde 


bisoo® ead th nwvader tom bluse Tiftthel 7 ed? Yeds 4 


Mevixnh ce svat «tae Ttantbro fos eldandeser “id euter 


- Solt apts : $2 t8 bas ot rolta Yernd bre ‘serod 
° Pa rua s' 
ect feiHion peso at  $aebloos evi beviova ovat! oF es 


aeing’ 2gcr. off evpitrd "teach? brow Sie goer wens ve aot ton tte) ; 


Ye #ovicos exit of Setoowlt esw cotta redta & Sapeere” eet ane 


on wee of een ptt tnddoReache “daw ef as tttints “s 
7 erec? .@e@r: wot<sk atest eft of “ bebiees 62 beat fa ore 
_ ‘ : Frys 
7 enfigensexr Yiiretaie ent: 26dt]eceoyttionl 4c% woot on’ "s 
7 


ric lens «. 
with: banda ’ 
. Biwoe-tafi-esse 2 oi estee rigee tect bats tert * pri bated 
n= ane 
ast ge gugbroc Bt122 f#er dele ed? ot ee ertipat "a? rot LE ‘ 
n 7 


R2entaei« ad? tad! tLewoda pomebive edt” eae ahn ett t 









pecond el eatacvnew anoe- gaivith! to baer tests 


- 


boa trenieds ed? ero Red) wiwddt owt ey awot ee ®t 


4 


80! teaggvs sno6 “8! _sredTh bons esd i's 


Oe oe, "i iis doe buaneiiianmaeias age ineae he ‘ 





STATE OF ILLINOIS, | : 
SECOND DISTRICT. = 


J, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of ee _in the year of our Lord one 





thousand nine hundred and eS 





Clerk of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
ADD 0 4 f 

the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6319. 
John D. Connors, appellant. 
Ve Acopeal from Co. Ct. Will. 


Henry Winke, appellee. 


Carnes, Je Zi 


Aooellant John D. Connors, and appellee Henry Winke, 
were riding on a public street in the city of Joliet, each 
drivingz his own automobile. They vet at the intersection ‘ 


# a es 
of another street and there was a collision in which #ineie“* 2 


oe 


a 


temts car> was injuredet6—the extent; he-snvsy” of about 


$310.00 but much ‘eas according to the testimony of acpellee's witt- 


4 > 


nesses. He orought this action to recover for that loss and 


ity 
oO 


& jury trial resulted in a judgment for “he defendant, from 
which this anpeal is prosecuted. 


Aopellant's main contention is that the verdict is not 


7 
2 


supported by the svidencé.—Each of the parties testified 

on the trial, ond made it quite plain, that he was driving 

his car slowly and with csre, and the other party was driving 
in a reokless manner and entirely responsible for the collision. 
Each party was corroborated by other witnesses,and there was, 
ag ig usual with such accidents, s contrarity of evidence 

as to what haopened, and where and Moye 14 is a surprising 
trait in human nature that intelligent, truthful witnesses 
will differ widely in describing 2 transaction of this kind. 
It will serve no useful purnose to relate the testimony in 
detail. Appellant cites several authorities in sucport of 

his proposition and when the weight of evidence is clearly 

and manifestly azainst the verdict it is the duty of the 
dower court to grant a new trial, failing in which the 
judgment will be reversed uron appeal. This is undoubtedly 


the law, but upon an examination of the record we are of 
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the opinion that the weight is not clearly and manifestly 
against the weight cf the evidenoe, therefore we would not 
be justified in reversing the judgment cn that grounds 

It is argued that the court erred in nermittin 


ify on the question of 


ct 


witnesses other than experts to tes 


the amount of damages. We do not see that that evidence, whether 


proper or improper, effected the question of liability, there- 
fore it is not nscessary to discuss that action of the court. 


It is also urgsd that the court erred in admitting photographs 
of the street where the cccurrence hanpened without sufficient 
ercof that they showed the condition at the time cf the acci- 
dent. We find nothing in that testimony that in cur opinion 
influenced the verdict of thes jury adversely to anvoellant. 
Photographs, diagrams and drawings ars often nroper, not as 
evidence within themselves, but for the purposes of enabling 
the jury to understand and apply the teatimony. Reinke v Sanitary 
District, 260 Ill. 380, 387. and authorities there cited. 
One of the grounds unen which a new trial was aksed 
was that of newly discovered evidence wka% which was largely 


cumulative in ita character and does not seem to be much relies 


on b x 


aopellant. He only abstracts the affidavits as to one 


ain 


a 


the witnesses and says in the abstract there wers similar 
aifidavitsa ae to rive cher witnesses. No reason ig given 
or suggested why thees witnesses were not produced on the 
trial, therefore the court did not err in disrecarding those 


arfidavits. 


No complaint is made as to the. instructions to the jurye 
We find no substantial error in the reoord, therefcre the 
judgment is affirmed. 


Judgement .Affirmede 
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STATE OF ILLINOIS, Weg 
SECOND DISTRICT. ae 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOFP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 





day of e in the year of our Lord one 


thousand nine hundred and oa 








Clerk of the Appellate Court. 
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Hon. 
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ADD 1 
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the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, 


to-wit: 
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Gen. No. 6159 


a 


Henry Forbes, appellee 
vs Anopsal from Livinzston. 


Veleste A. Davis, appellant. 


In this case Henry Forwes, the appellee, recovered a 
judgment in the Circuit Court of Livingston County, against 
Celeate A. Davis, apcellant for $173. which amount he claimed 
was due him, as commissions for getting the purchaser for a 
farm, consisting of 173 acres, which appellant gold. 

or 
we There “a a sharp conflict in the evidence as to the 


terms of the, contract uson which the claim for commission 


i 


di Z 
* OSEELE sno sagen 
OS based. Appel: Claims’ that aepe agcreed to pay him 


commission of $1. per asre for finding her 3 purchaser; and 


2 
-~ 


that she fixed the price of the farm to be sold, at $130 eer 
: Go AL oe ack ya 
acre; while “37 E Claims, that she agreed to pay the 


ays named, only upon condition that the purchaser 


cr 


whom 4eeseii i ae find for ner, woulad pay the price of 


A Et ete 
gi50 per acre; and that,apeallee* was not to have a commisaion 


A= = 


unless $130 per acre was paid by such purchaser for the farm. 


The evidences tende” te show that the purchaser of the 


J Lt , 
farm, to whom appettant finally sold it, for $135 per aore 
crt ley, 
Was procured t bhrouga the instrurentality of aopelies} That 


is to say it ie Me fexe induced this purchaser to 
VL Ast eh 


visit a tan®% sand the farn, vith a view of buying ite One 
OA “4090 ye 
of ‘ansed4 defenses, however, 44 that vefors she sold 


the farm to this party who finally iid purchase it, apocliee~ 

deceived her into velieving that this purchaser was not one 
wt 2, : 

which/ aepel 2 Ahad procured for her but that phe hed brought 


with him the person whom he expected tobrinz about the sale 
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of the farm for her; and wanted her to make a contract with 
him in reference to the matter. 
poh ne TENE: “aenied that he made any statenents to 

filer Lbs ff kay 

* {aopettent to that effect; or a he told a-petiee that this 
purchaser “was not his man" Abe pecame therefore, a questio 
of fact for the jury to passupon, in connection with all 
the other evidence in the case, and to determine xwkekk where 
the truth of this matter lay. If it be a fact, that appellee 
concealed from appellant, by a false statement, that the person 
who, at that tims, was trying to purchase the farm from aer, 
was a purchaser procured by him; ani that aopellse was thereby 
induced to afterwards sell the farm to him, for less thah the 
amount she would otherwise have exacted, then apoellee would 
not be entitled to recover commisaions, even though the terms 
of the contract were found to be as claimed by him. (Havner 
v Herron, 1@5 Ill. 843.) 

Instructions 7, 8 and 9, which were given for appelleg, 
purport to state the facts that would authorize a recovery, and 
a verdict for appellee; but completeyy tgnore the matter of 
defense above stated. An instruction which pur-orts to stats 
all the facts necesaary to a recovery, and ignores the matter 
of defense of which there ia proof, is erroneous. (Mooney v 
City of Chicago 339 Ill. 414; Miller v Cinnamon, 168 Ill. 4473 
Lee v Quirk, 30 Ill. 395.) 

For the error indicated the. judgment must be reverse 
and the oause remanded for another trial. 


Reversed and remandede 
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SLATH OF LLLINODS, ) .. 
SECOND DISTRICT. ie 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER ©. DurFy, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this = 





day of = in the year of our Lord one 


thousand nine hundred and _ an 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuésday, the edurth day of April, 
in the year of our Lord one thousand nine, hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. 
Hon. DORRANCE DIBELL, stipe: 
CHRISTOPHER C. DUFFY, Clerk ; o On 


E. M. DAVIS, Sheri i 2 
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BE IT REMEMBERED, that afterwards, to-wit: on 
APP 1 
ae the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 6181. 


THE JOHWSON OIL REFINING 
COMPANY, ( a corporation) 
Appellant, Appeal from Know County. 


GALESBURG RAILWAY . LIGHTING 
&® Powe colpany, ( a corpora-~ 
tion), 


i get et Nie ee SF a Net 


Appellee, 


NIEHAUS, J. 


This is a suit commenced by The Johnson Refining Company, 
appellant, against the Galesburg Railway, Lighting & Power Company, 
appellee, in the circuit court of Know county, to recover damages 


alleged to have been sustained on account of a collision between 


a street car operated by appelles and an automobile truck belong- 


pbs 


4 


ing to the appellent, appellant claiming that the collision was 


the result of appellee's negligence. 


fi 


ra The case was tried on the first, second and fifth counts | 

: : ' KPA AA 
of the declaration. The first count cherges that the apnetiers 
by its agents and servants, at the time of the collission, failed 
to have the stroet car under prover control; the second count 
avers tha a ea by its agents and servants, failed to sive 
proper warning of the approach of the car; and the fifth count 

ea L« eee» . 2 

alleges that ay, » by its agents and servants, failed to keep 


& proper watch and look-out as the car approached the intersection 





jury trial, which re- 





where the collision occurred, There ws 


sulted in a verdict finding the apse not guilty. The ep 
ee cat 


made a motion for a new trial, which was denied by 


court, and judgement was thereupon entered against the “#reitent— 


ain 
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for costs, from-which juiguent— 


It appearg# from the evidence that re 


operatesa, single track street car line along West Main Street in 


ae pveal 





the City of Galesburg, and that Cedar Street intersects West Main 
Street at right angles, runuing north and south; that half a block 
r about 195 feet east of Cedar Street the street car track forms 

& loop around a public square, which is qed as a switch, and in 
the usual operation of the street car line the west-bound cars 
cirele around the north side of the square and then wait on Main 
Street at the entrance to this loop, or switch, for the east- 


bound cars to pass onto the loopf 


On the day of the collision and just before it occurred 
a we st-bound car was standing at the point mentioned on the 
switch, waiting for the east-bound car to turn onto the switch 
and clear the track. At the save time ne we Y automobile 
oil truck was standing on the northerly side of West Main Street 
near the curbing, about 75 feet cast of the easterly line of Cedar 
Street, and about 120 feet west of the standing street car, This 
trcuk was a very large one, ebout 18 feet lon=, and weighing 
8000 pounds. It contained an oil tank 12 feet in length and 4 
fect wide. The driver of the oil truck came out of a blacksmith 
shop,in which he had transacted some business, to start the truck. 
When he came out he noticed the west-bound car standing on the 


te 


@ 


switch and saw the cast-bound car coming salons West Main Str 
When the east=-bound car got to the Cedar Street crossing he 

started the mochine of the truck and then put on his sléves and 
mounted the truck, and looked back once more after mounting and. 


noticed the west-bound car still stending on the switch. When 
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the east-bound car passed him he started his truck and drove it 
west on West Main Street until he cot past the middle of Cedar 

Street, then turned the truck south, making the tum as quickly 
‘as he could to cross the street car tracks, but without Looking 
at the approaching strcet car, which he knew would be along, and 
without previously indicating that he was about to turn. He 

hed partly crossed the track when the west-bound car struck the 


truck at a point just in front of the hind wheels, aud wrecthing it. 


The driver of the truck had, previous to his gpployment 


tle 
by the KEE been in the employ We conaprs (an familiar 
with the mamer of the operation of efntawts 4 ear line, 


at the place mentioned, and he had also been connected with the 
running of the same car which collided with tho truck. He 
admitted that he knew that the car stationed at the switch woul 
start westerly as soon as the east-bound car passed the switch, but 
testified that he thought he had sufficient time to make the turn 
at Cedar Street and to cross the tracks before the street car would 
reach him, but he did not make any attempt to ascertain whether it 


would or note © ie 


em 
f 
C lige the 
As to whether ap motorman was guilty of the negli- 


genee charged in the counts of the de@lezation upon which the case 
was tried, and whether the driver of the automobile truck was 
guilty of contributory negligence which contributed to pring about 
the collision wer questions of fect whieh can be determined only 
from the evidence, and the jury was best able to determine these 
questions, aving seen and heard the witnesses the jury was in 
the best position to judge of the credibility of the witnesses and 
of the weight to be siven to their testimony, and this cowt 


camot say that the jury should leve found differently on the 
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evidence sresented. It is a well settled rule that the vordict of 
a jury skould not be disturbed unless it is clearly and manifestly 


agaluet the weight of the evidence, which is not the case here, 





a Objection was mate ay ‘ én the trial to the intro- 
duction in evidence of sections 15 end 19 of the City Ordinances 
‘of the City of Galesburg. Section 15 requires of drivers of 
vehicles that " in turning while in motion or in starting to turn 
from a standstill, a signal shail be given by indicating with the 
whip or hand, the direction in which the turn is to be mafe;" and 
section 19 provides that " traffic on the east and west street 
shall have the risht of way over traffic on the north and south 
streets." - vere was no error in admitting the sections of the 


ordinance in evidence, 


Under subdivision 9, article 5 and chapter 25 of 1 Jones & 
Ad@ington's annotated statutes, the City of Galesburg had power 
to pass ordinences of this character, to regulate the use of streets 
by vehicles. These sections of the ordinances are reasonable, 
and the. requirements are a proper regulation of traffic on the 
streets of the city, end if obeyed would undoubtedly promote the 
safety of vehicles sins the streets and verhaps prevent collisions 
and accidents. A violation of the ordinance was 2 circumstance 


fa 
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\ proper to be considered by the jury in determining 2 question o: 


contributory negligence. 
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bi The Court instructs the jury that if you believe 
from the evidence that the driver of the auto truck in question, 
as he approached the street car track crossing at Cedar Street on 
Main Street, would by the exercise of ordinary care, heve ascer- 
tained that a street ce ar was approaching the intersection of 
Cedar ani Main Street, and would by the exercise of ordinary care, 
heve prevented the auto truck he was driving from passins onto 


a 


the street car track, and from being struck by the street car at 


the intersection of said streets, then your verdict must be for 


the defendant,” 


Wie. The Court instructs the jury, that if you believe 
from the evidence that the driver of the auto truck in question, 
by the exercise of ordinary an? reasonebke care for tke safety 
of the motor truck he was in charge of as he approached the 
crossing peal question, would have seen and known that a car of the 
defendant was coming, and would have avoided the accidcnt by 
the exercise of ordinary care on his part, then and in that casc, 
even if you. should further believe from the evidence that the 
defemlant's servants in charge of said car, failed to sive any 
sienel of the approach of said car to said crossing, yet the 


+. 


plaintiff cannot recover in this suit and your verdict should 
for the defendant," ae 

The instructions set forth are not subject to the criticism 
made by the apoellant; they did not take from the jury the con- 
sideration of the question of whether or not the truck driver, just 
before and at the time of the collision, was in the exercise of 


due care, but submitted the question to the jury whether the 


exercise of ordinary care on the part of the driver of the auto 


track would have reauired him to ascertain thet a street car was 
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approaching, and whether the exercise of ordinary care on his 
part would have prevented his driving onto the street car track 
and have avoided the collision. Instructions of substantislly 
the same import have been ropeatedly sustained by our supreme 
court. ( Chicago City Railway Co. v O'Dommell, 208 Ill. 267; 
McEniry v Tri-City Railway Co., 179 Ill. App. 152; Chicago 
Union Traction Co., V Dibvig, 107 Ill. App. 6443 Scanlon v Union 
Traction Co., 127 Ill.App. 406; Weber V C.B.& Q Railway Co., 

142 Ill.App. 150.) 


- TTS a 20 as aa error the giving of the 3rd 


nstruction, which is as follows:- 


"The Court instructs the jury that in order to entitle the 
plaintiff to recover in this case from the defendant, two things 
must concur end appear from a preponderance of the evidence, 

First. -That such defendant was guilty of negligence which 
caused the injury complained of, and 

Secondly, That the driver of the auto truck in guestion 
exercised reasonable and ordinary care for the safety of the 
auto truck, and of th: plaintiff fails to establish both of these 

ssentials by a prenvonderance of the evidence, your verdict mst 


be for the defendant,” Fon 


det, 


The ibjection made is that this instruction in no way fixes the 


a 


time when the driver should have been in the exercise of ordinary 
care, and that it eliminates entirely the pyoposition of equal 
rights at a crossin’.s In the oatter of fixing time, the in- 
struction must be considered with the other instructions given 
in the case and when read in that connection the time is de~ 


finitely fixed. Nor does it eliminate the proposition of equal 


2 4. 


rights of wrties at the crossing. Parties | are cha @with the 


exercise of due care, when driving vehicles over a crossing, &s 
sabpins 
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The objection made to the giving of the 1Oth in struction 


appellee are not tenable, for the reasons above stated. 


An objection is also made to a modification by the cowt of 
Leth instruction given for appellant. The instruction does 
embody a correct statement of the law, and the modification 


nat harm the appellant. 


We are of opinion that th astructions, taken together, state 
law applicable to tis case with substantial correctness, 
that no error was committed cither inthe giving of instructions 


in the modifications made by the court. The judgment should 


therefore be affirmed, 


Affirmed, 


ifs. 
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STATE OF ILLINOIS, ee 
SECOND DISTRICT. ie I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of — = : in the year of our Lord one 





thousand nine hundred and — 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State Of sl ilLinois¢ 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 
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Hon. DUANE J. CARNES, Justice. Z 
Hon. DORRANCE DIBELL, Justice. 
CHRISTOPHER C. DUFFY, Clerk. 


‘E. M.. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


ADDN 


APR 1 4 1916 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gene To. 6190. 


William Friedberg, 
Appellant, 


Clarence E,DePew, doing 
business as the "Practical 
dvertising Company", and. 
John R.Henderson, as Sherif: 
of Kenéall County,Illinois, 
Appellees, 


Appeal from Kendall County. 


ee er a ee Oe ee ee 


NIEHAUS, Je 


In this case, a bili in equity was filed October 14, 
1914, by appellant, in the cireuit court of Kendall County, to 
restrain the enforcement of an execution, issued upon a judg- 


ment rendered ageinst apnellent in the circuit court of ‘Sangamon 


County 4 The bill allegeg that ex-ov-about Pebruary 14,1934, 
noe phe se 
ppettec entered into a contract with appellant through 
appeiiantis seent whereby appellee, by the name of “Practical 
Agia # etree, 
Advertising Company", agreed to furnish to mone iewt certain 
articles of merchandise, and perform certain acts to benefit 
2 a. Pe es | 
gn. business= the corp Gace: bein® a merchent im York Nd 
1 tr 
vitte, Kentcit seunty; and that -appeddee puaranteed thereby + a 
Agr34 en ae reat ae a 
inerease 9%; tants busines ss. M \-copy-of-the-contract—retferzed _ 
Cee Wi otecnodte-the pitt ex-an-exhitity Aep <0" of hence 
ees fe Cb jhewF 2e1cle ep tebéct- (ecg GAN 


The bill furthcr alleges that appellant entered into r, 
‘S) 


LD 


this contract with appellee, “only in consideration" that an- 


pellee should in good faith carry out and perform terms and 


Ly a. 


‘conditions of the contract on his part; and thet ap ellant's 
4.4 


business should be thereby increased over the business of the 


corresponding months of the precedins year; and that appellee, 
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through its agent, ond otherwise, proposed and guaranteed said 
inerease in business, and proposed said plan solely for the 

purpose of increasing appellant's business; and that although 
appellant entered into said arrengament for the sole purpose efore- 
said, his bueinss, instead of increasing, decreased during the 
months ‘the plan was in operation, to the emount of nearly $1000, 
as compared with the business of the correspondins months of the 
preceding year; that appellee utterly failed and neglected to 
perform the terms and conditions of the contract in good faith 

and thereby also failed to cause any inawese in appellant's busi-~ 
ness, elthough appellant, on his part, did ell in his power to 


carry out the purpose of said contract. 


The bill further alleges that appellee failed end neglected 
to make up to appellant or to account to him, for the money lost 
by him as appellce was bound te do by said contract,to the extent 


of 5400, ea re Ns ete wes on ese about June, 1914, 


one of the eee the May term of ‘the nee 4, of Sangamon 
county, wr Le as "Practical Advertising Company" procured 
AAA cg 
to be entered, by some means unimown to ape aut, 2 pretended 
judgment against him in the vretended sum of $440, with costs 7 
: : ae he os ogee 


anounting to $5.40, all without the personal knowledge of apoellaat; 
but, as he has since been informed, and upon such information 
States thsxfsxetxta it to be a fact; end that on or about July 14, 
1914, a pretended execution was issued by the clerk of the circuit 
court of Sangamon county, upon said pretended judgment; that 
afterward a pretended execution wes plae ed in the hands of the 
sherif! ofZ4enielt county, for service, and that the sherif” served 


2 
the same upon apyollam® on or about Ausust 14, 1914; andthen, 
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on or about September 50, 1914, Peli ie it upon certain real estate, 
which 18 the property of app coat career; GAT ye Oa of 
Yorkville, ia Kendell-coumty, that this levy by the sheriff was 
entered of record, and « pr aed of record, to the prejudice, 
injury and damage of ies: ie his business and reputation, 

and constitutes a cloud upon his title to the premises levied upon. > 


The bill also alleges that the appellec proposes and 
threatens to instruct and direct the sheriff to publicly advertise 
and sell the premises levied upon under and by virtue of said 
pretended execution ai.d levy, and that the sheriff threatens to 
so advertise and sell the same, and thus further cloud appellant's 
title and further injure him in his business, property and reputa=— 
tion, and that appellant fears they will carry out their threats 


unless restrained by the orier of the court. 


é a i vere thet the service of the execution on 


Scpolient the, fifst notice "actual, constructive or otherwise", 
which pike Aree hed of the existence of the judgment in the Seneemon 


eounty cireuit court, no summons or other process having been 
served upom him previous to the entering of the judgment, and thet 


the May term, 1914, of thes court hed adjourned for the term before 

the time mentioned, and that it was only from the alleged pretended 
executionthat he learned that the sum of $440, with Y hstaal from 
June, 1914, had been so recovered against him by ees in an 

action of " assumpsit-confession”, in the-eireuit court of Sangamon 
county, tesether With -costs-te-the-emount of Gbr4 0 


agree h-( Beece< a 


The bill also states that appellans never, to his Imowledge, 
executed or signed any judsment note authorizing the judgment, and 
that in case such judgment note exists, or ever existed, containing 
his signature, such signature is a forgery; or, if senmuine, it was 
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Obtained by misrepresontation, frau, false pretensions and clecun 
vontion; thet the only paver vrecented to him for approval or 


cial pere at the time tho contract wos negotiated, was reprovented 


by appekleete agewt to vo e simple contract, and tht if such allozed 
a is 

protended judement was taken against aps 4 as indicated by tho 

alloged pretended execution, the same weas.and is fraudulent, and 


should be set aside as null and roid. 


The biLL also stategton informetion and belie? that the term 


of the eipemes comrt 









in ,wiich said alleged 
e 
protenied judgnent woo entered, closed on or about scutt 1, 1914 


before he had any Imovledge of the rendition of such judgment; 


80 thst he was umable to take asy steps by motion or otherwise to 
have said juignent set aside, or pray an appcal therefrom, or oro- 
cure a bill of oeoxcep*ions during said bE whereby his ordinary 
remedy at law was lost; that the are was not at the time 

of the rendition of seid judsome 4, nor has since,beam indebted 

to -Gepedises as set up in saidprotenfed judement, and ac allle7od 


scald casey, bet-on te 


end elained in the declaration in 









The bill = on a ae he allesed preten ded exccution end 

- Le o 

lovy be set aside, and that the sherif° sand seeedbes be restrained 
by order of court from advertising or scllins the premises, or 


authorizing or causing the sone to be dene, or otherwise at’ enptine 










to enforce said alleze! protended judement i eer 


and siso pray¢ for an-ac-onnt-bemecn—the ; stiles end for an order 
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appelloe, or either of them, from further levying said alleged. 
pretended execution; and from otherwise enfoOrcing, or attemptine 


to enforce the same. 


To this bill the apvellce interposed a demurrer, which the 
court sustained, and thereupon entered an order dismissing the 
bill for want of equity, from wiich order ap zellant prosecutes 


this appeal. 
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It apvears from the bill that the exhibit atiached to the 


bill es the contract ‘entered i 















POO mene 
a 


age 


: - . . oA : 
sumably only = part gi the entire contra thy and "Be the part cigned 
ae 
by the hee carne but that evidently at the same time Orie Recents ¢ 


Signed another paver ,which not attached to the bill, Wiere 


was pre= 





ae 


two papers signed are a part of the same transaction one signed 
by one party to the contract, and the other by the other varty 


to the contract, both papers constitute one contract and are to 


pe considered as one instrument. No reason is given why & copy 
of the other vart of the contzact, which may have a note and 
power of attorney, and the instrament wnon which the judement wes 
entered, is not attached to the bill. Moreover, the all esetions 
in the b4i11 in réference to signing such cther instrument are in- 
consistent, for appellant alleges thet if the paper conteins his 
Signature it is a forgery, but if the signature is genuine is w 
obtained by misrepreseration, fraud, false pretenses and circum 
vention. There is no positive sllegation thet the siguature is 
a forsery, nor that the signature was genuine, but obtained by 
fraud and misrepresentation. Nor are the facts stated upon which 


the claim of fraud and misreprssent:tion ate based, and the alle- 


gations are cloarly insufficient. While equity talkos concur ent 


=5- 
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jurisdiction with law courts in motiers anh acclient or 
mistake, the facts constituting such fraud, accident or mistdke, 
as a defense to the enforcement of a judgment, must be set out 
in the bill. ( Lasher v Anmuziate, 119 Ill. 655). aA 
lioreover, to entitle «4 defeniont in a suégment to relief 
against such judgment on the round of fraud, accident or 
mistake, it must be evident not only that he had = defense upon 
the merits, but that such defense has been lost to him without 
such loss being attributable to his own omission, nevligence or 
default. ( Ward v Durham, 154 Ill. 195) Furthermore, it is 
apparent that appellee had a complete and adequate remedy at as 
The allegations of the bill do not shaw any valid reason why, 
appellant could not with reasoneble diligence have filed a motion 
in the circuit court of Sangamon county, and upon a proper shying 


- 


to the effect that his only Imowledge of the entry of the judg-. 


ment had come to him after the final yrtguarm adjournment of 


Pe 


ed, have asked the hd 


6 


the term at weich the judgment was enter 
to open the judgment and give him leeve to plead, and male the, 
legal defenses which he elaims to have to the entry of the 
judement, A motion even to vacate a judgment filed at the next 
ensuing term after the confession ofa judsment is in apt time. 
( Kingman v Reinemer, 58 Ill.App. 174) 

And if the matser simply involved en improper levy of en 


a 
u 


he cour 


cb 


execution his remedy would have been by apvlication to 
issuing the execution to quash the levy. ( Palmer v Gardincr, 


77 Ill. 143) 


But the purpose of the injunction prayed for is to stay 


4 


proceedings at law, and the statute requires thet a bill heving 


£7 


such a purpose in view should be brought in the county where the 


proceedings at law were had, which in this case is Sanramon 
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county. The circuit court of Kendall county, therefore, had no’ 
jurisdiction to entertain the bill, even though the bill hed 


contained sufficient averments to give apcellant a standing ina 
court of equity. 
Yor the reasons stated we are of opinion that the demurrer 
was properly sustained, and that the court did not err in dis- 


missing the bill. 


Decree affirmed, 
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STATE OF ILLINOIS, ).. 
SECOND DISTRICT. ie J, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 
In TestimMony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 





day of — = in the year of our Lord one 


thousand nine hundred and _ a 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fpurth day of April, 
in the year of our Lord one thousand nine/hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice, 

Hon. DUANE J. CARNES, Justice. 
Hon. DORRANCE DIBELL, Justige, 
CHRISTOPHER C. DUFFY, Clerk. > | f\ 


E. M. DAVIS, Sherif?. { 
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BE IT REMEMBERED, that afterwards, to-wit: on 
APR 1 4 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6197. 


August Cellarius, &¢. ayoeliant. 


te 
yw 
} 
° 


vs Aopgal from ¥ 


Amanda Junker, & 


Niehaus, Je + 


f/ 
nT are any Cent in equity were Ziled by August Cel- 


larius, in his individual capacity, and aq administrator of 
Cited ate ty Lif. cot cee 
the estate of William Ocllerius, against peers Junker, aoreiiee- 


2 


to set aside a change of beneficiary msde by vhe deceased, for 
et (iti daice” ; 
the benefit of spspeliee, in two,life insurance policiss, 
and to enjoin the payment of the pdélicies to appsi+ee POLL lth ‘ 
id %, 1 * : > 
“- The bill ailegesf“that William Cellarius, the deceased 
t 


Mas pin 
ad taken owe life insurance policy in National Life 







Association, of DesMoines, for $3,000 in 


brother of the deceased, had originally bes 


/ 


named a6 peneti- 
/ 


lary; and another policy had been taken out vy the! deceased, 


in the New York Life Ingurance Company, ebr theagua 6f $1000 


ee 


in which the -moéthser of the ctetessged Very /Cellarius, Hed ori- 


S 


cinally osen n-med as osneficisary; that Mary C ellarius died 
about four years prior to the filing of ae and that 
by 2 change in the beneficiary, these policies had becone 
payable to the eon ate and were in effect assigned to her, 
and that the deceased, in his ae for the changes of 


tA 
beneficiary, had designated appellee as hie "Fiancce"® 


the-biti-~aise—oharredy’4 cha 


or assignments of the policies, were 





through fraud snd undue influencs; alao, that the deceased 


~ 


did not have, at the time of making + 


a 


1¢ chances mentioned 


sufficient mental capacity for the transaction of ordinary 
Gof BAe? ‘atta 
business. The fraud charged, is that aoeeitee pretended to 
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be in love with the deceased at the time; and by misrepre- 
sentation and decsit in that regard, she unduly influenced 


the deceased, and by these rethods caused him to make the 


changes. 

Issues of fact were made up, and submitted to a jury 
and the jury returned e verdict, finding against the contention 
of, ange he court sustained the findings of the jurvg; 

oe : ww” . on 4, ce Meer 
and entered a decéee findirg that Le coh waa the affiancéd 


wife of the deceased, and as beneficiary of the policies, 
was entitled to the proceeds therecofm which-proceeds, bY 
stipulation, had veen raid-inte the heands—ofthe master tr— 





~~ 


There thn question raised in the case as to the regu= 


larity cf the change of beneficiary or assignment; it being 


69 


stipulated by the oarties, that the policies were duly assigned 


ee as 
to the apeciiee in conformity with the rules and reguiations 


of the respective insurance companies. 

There her no evidence in the record to sustain the charges 
made in the bill, of fraud or undue influence; but there tet#r~ 
6vidence tending to show thst the deceased, at the time of 


making the change of beneficiary, was mentally incomoetent; 


~ 


a Number of witnesses tsatified that the deceased, about the 
time he made the change, was incapacitated for the transaction 
of ordinary business; but there is a conflict in the evidence 


on that question. The deceased had had a stroke of apoplexy 
in December 1918, prior to making “he change, which had con- 
fined him to the house and bed for several weeks; but there- 
after he was up and sround, and attended to some business; 
and in May 1913, he had another stroke, from the seffeots of 
which he died. The change of beneficiary was mace on April 


i9the and April 35th. respectively; that is to say, between 
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the first stroke of apoplexy which the deceased gurtenca, ond 
the second one, from which he died. 

From the evidence showing mental capacity, it 20 Rae yl 
that he made the arrangements for a change of oceneficiar yy 
after he hed surticiently recovered from the stroke to v€ up 
and arounag; he had resumed his habit of going to a certain 
store, where he would read the Chicago Tribune nearly every 
day, and could talk awout nine about «3 well as usual, 


except that his speeok was iess distinct than befor: the 


oO 


bought articles, which he wishes to use, ano talked wventy 
or thirty minutes with the keeper cf the store, and scpeared 
to be rational and mentally competent; that he met psople on 
the strset, occasioneily, and taiked with them; from time 

to time, went to his physician's office for treatment. It 
also appears, that shortly cefore he waa stricken the first 
time, he had colleoted several suma cf money, due from m=emoers 
of a osnevolent apcisty cf which he was an officer, tut 
had not turned the money in to the Society, nor given the 


names of the members who had paid it; but after he had suf- 


ficiently recovered to walk about, he went to the prover office 


gave the names of the parties, sand turned in the money. Hs 


also went to different places where he owed bilis, and paid 


theme > 


"In a case of this character, where witnesees differ 258 to 


the mental capacity of the grantor and of his ability to i¢czal 
transact business and te dispose of his proverty, the weight 
to be given to the teatimomy of the witnesses ie much more 
readily to be determined by a just chanceller than by a a 
of review, which reads only the written evidence. The isw 


well established in this state, that where a causes is heard 


by the chancellor, and the evidence is all, or partly, oral, 
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it must appear that there is a clear and palpable errcr be- 
fore a reversal will be had. In a case of this character, 

where the isdue is tried by the chencellor 
where the verdict of ithe jury is only advisory and may be 


set aside by the chancellor, the rule should be just ss strong 


that clear and palpable 6rror should apnear befere the decree 


should oe reversed." (Bicgerstaff v Bihherstafl, 100 Ill. 407.) 
"It ha een wisely settled in chancery casss, that 4 


court of review will not disturb the finding of fact of the 


chaneellor, unless apparent error has been committed; and 
the ruie thus announced applies with full 
» 


@hancellor has submitted the case to a jury for an advisory 


verdict.” (Dowie @ Driscoll, 303 Iil 
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Nicholson, 186 Til. 580.) It is not ancarent from the recerd 
that any error was committed by the chanzsllor in sustaining 
thé. findings of fact in the verdict of thse iury; and it is 
manifest, that while there is a conflict in the evidence upon 
the question of the mental capacity of the deceased, there 
is sufficient evidence to prove, that he was canable cf trans- 
acting ordinary business at the time of the assignment of the 
posiciscs, 
ppellant also asserts. that the evidence te show that 

the appellee was the fianoee of the deceased, is inegu fisient; 
but we are of opinion that the record discloses sufi 
proof, that prior to the assignments of the insurances policies, 
the deceased had been engaged to be married to annellise, and 
that this engagement was the real motive for making the 
assignment of the insuranse benefits tc 2pnellee. 
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AT A TERM OF THE APPELLATE COURT, 


(annie 
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Begun and held at Ottawa, on Tuesday, the fourth day of April, 


the 
in the year of our Lord one thousand nin hundred and sixteen, 


within and for the Second District of the State of Illinois: 


AWD 


Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 
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Hon. DUANE J. CARNES, Jusfice. 


oy 


Hon. DORRANCE DIBELL, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 
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es 


E. M. DAVIS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
APR 1 4 101¢ the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6314. 
William Rako, appellee. 
va Avpeal from Kane» 


Ee. Je & Ew Rye Coe appellant. 


Niehaus, J. 


This is an appeal in a case commenced by the appelles 


William Rako. in the Circuit Court of Kane County, against 
the appellant Elgin, Joliet & Eastern Railway Company, and 


G. Holland, to resover camages sustained by appellee, becsuse 
of ths death and sickness of some of his cows, which was 
caused as the result of cértain negligence charged in ap- 
péllee's declaration. 
BP m0 declaration sensicte.o:-—an-originat «and er edcaitional— 
4 > : : > 7 2 heeitales -~ + 
count.,.in beth. .ot which it-semalleged that the @opel * and 
one G. Holland, who was .aleo.. defendant...in tne trial court 
were in possession of adjoining properties, which were sepeq 
arated by a division fence; that these properties joined 
: ‘er Lh heh 
to the right of way of the etiart Railway Company. Thet-tb 
pe 
wag the duty of the defendant Holland, to fodne tain-——th the division 


fence between the vropertics, 
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notwithstanding such du 







out of 1d continue out of repair, until it became 


éee~yed-and.fell.dowayp and that the defendant Railway Company 


negligently injured and damaged said division fenoe, and 


wrongfully removed saic division fence, or yarts thereof; 


ion 


that in consequence thereof, the cattel of esid plaintiff 


® 


got into the close of the defencant Holland, and there coneumed 


the green corn growing therein, whereby they were in 
To each of the counts in the ceclaration, the acrellant 
and Holland pleaded the censral issue, and 2 svecial plea, upon 


Which issues the case was tried. 
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At the close of the evidence for the appellee, the ap 
péllant made a motion to direct a verdict filding the appdlant 
not cullty, which motion was overruled; and the anpeliant, a 
he evidence in the casé, renewed the motion 


ict of not guilty, which was again overruded 


{2s 


to direct a ver 

by the court. A verdist was thereafter returned by the jury, 
nding the appellant guilty, and assessing plaintiff's damages 

at the sum of $400; and findine the defendant G. Holiand, 

not guilty. A motion Sor a new trial, 2nd in arrest of judgment 

were made py the appellant, and overruled by the court; and a 


judgment thereupon entered for €400. against the appelient 


from which judgment the appeal is taven 
he ie 
AN The proof shows,° that the aove “es Hie a dairy farmer 


and owned a number of cows; that these cows had been turned 


into a field which adjoined a corn field owned by Holland; 
= aac vo 
that the corn field was senvarated from’asselleets premises, by 


a division fence. This division fence was made by poets a+% 
in the ground, and wires strung along, snd fastened to the posts; 


C pct liffp 
and it was oduilt up closely to the line of /eessiiantta right of 


a 


way, but did not join onto the right of way fence. 


The evide tends’ to show, that the division fenee, at 


° =) 
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the time the c got into the Holland corn field, vas partly 


broken down; and that one or two of the posts holding the 


Pa 


wires, had been pulled upind thrown jown, with the wires 

; leat. Began te CH. fo a wy 4 
attached, on the land of they re » which made a suffi- 
cient opening for thé cows to get into the Holland field; and 
that while in there, the cowa over-fed on the green corn; 
that in consequence, two of the cows died, and 2 number of 
them became sick, and were injured to such extent as to become 
less taluable. But the record gut not disclose any evidence 

ss - ar hy a 

tending to gpexprove that ERE was guilty of #he neglb- 
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gence charged in the declaration. 
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The only evidence which connected the spreitiant with 

the matter ateir, Uf to the effect, that about S weeks prior to 
(ct A AU E PIE & op 
the time when the cows became sick, some of saegelliant*s fencs 
builders had worked on the right of way fenoe, at the plaee 
in question; end had substituted woven wire for the barbed 
wire on the right of way fence; but there %@ nothing in the 
evidence to justify the inference that this work by the 
ee cael? om 

employes of the ax -xtrt , ould have had the effeot, even 
if it were negligently performed, to in any manner intsre 


fere with or disturb, or break down ths division fenee 
tC) 


which was entirely disconnected from the right of way fence; 
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nor could it possibly have had t 


pulling out any 
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he posts of the division fence, And the positive evidence 


at 


it] 


to show, that the employes did net in any way cause 
any of the posta of the division fenes to be pulled out, nor 


fall jJown or break down; or to be 
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ry 


cause any of the posts to 
h, or disturbed in any wanna. /— 

Under theae circumstances there can be no recovery azrainst 
the appellants; end the judgment therefore is reversed. 


Judgment reversed. 


Finding of Facts to be incoroorated in the Judgment. 


We find from the svidence that the aonellant was not zuilty 
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of the negligence charged in the 
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STATE OF ILLINOIS, | ee 
SECOND DISTRICT. ae J, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and =e 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, / 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justicg. 


| Hon. DORRANCE DIBELL, Justice. ©) 











CHRISTOPHER C. DUFFY, Clerk, 
E. M. DAVIS, Sheriff. : 
BE IT REMEMBERED, that afterwards, to-wit: on 
APR 14 191¢ the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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William Fleming, et—al 
appellees. 
VB Arpeal from Will. 
Ee. J. & E. Rye Cow 


appellant. 


PER CURIAM: 

One of the Judges of this court tried this cause 
in the court below; and the other two judges are divided 
in opinion upon the question whether the judgment should be 
aifirmed or reversed; the judgment is therefore affirmed by 
operation of. laws 


Binder v Langhorset, 159 Ill. App. 493. 
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SAH OF LLULNOUS,..\02, 
SECOND DISTRICT. (eee I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Seeond Distriet of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 
In TesTiIMONY WHEREOFR, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this ae 
day of — in the year of our Lord one 





thousand nine hundred and a ee 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the Pourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, presidige Justice. 

Hon. DUANE J. CARNES, Justice. 
Hon. DORRANCE DIBELL, Justice. 
CHRISTOPHER C. DUFFY, clerk. : “2 oS) 


-E. M. DAVIS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
APR 2,6 191¢ the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gan. No. 6168 
Edward B. Kreis, aprellant 


al from Rock Island. 


© 


vS App 


The County of Rock Island. et al 


Dibell, P. J. 


owner and 


@ 


4 rawara B. Kreis, a citizen, real estat 
tax payer of the city of Rock Island, filed a bill in equity 
against the County of Rock Island, its supervisors and its 
jail building committee, to enjoin the county from ouilding a 

ew jail on the west side of the public square, and ¢g=ve 
notice to defendants of an application for a temoorary 


injunction. Defendants appeared and filled affidavits denying 


ra 


many of the allecations of the bill. Complainant moved 

for a rule on diefendants to plead, andwer or demur before the 
for an injunction was heard, and also moved to atrike 
the affidavits filed by defendants from the files. Each motion 
was denied; the court heard the motion for an injunction 
uoon the bill and affidavits and denied the motion and dis- 
missed the bill. The affidavits and exhibits thereto were 
preserved by a certificate of sha eee toe dteuec edna. 


from thet-deereen 


hd 


Dianne, Catholic Bishop, vs The County of Rock Island, 

in which the supreme court filed an opinion on April 320, 1916 
wes 2 Simiar bill for the same relief, and the record nn 
this case shows that the motion for an injunction in the 


Dunne case was set for the same day as the motion in this 


a 


case. In that case the court dé 


ti 


nied motions to compel the 
defendants to plead and to strike affidavits filed by the 
defendants from the files, and dismissed the bill. In that 


ease the affidavits were contradictory to the bill, snd it 
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was held that they could not be received for that puroose 
till the bill had been answered. For the reasons stated by 
the supreme court in that oninion the court below erred in 
this csse in refusing to rule the defendants to plead and in 
refusing to strike from the filles the affidavits filed by 
defendants. It was therefore held that uvon the denial of 
‘the injunction, the court should not dismiss such a bill 
before any pleading by defendants, unless it appsared from 
the bill that it couid not be so amended as to state a 
case in equity. In this oase, leaving out of consideration 
——- sil other aliecations of the bill upon which the prayer 


Pa 


for relief is based thie, © 


pe 


ll charged that the County of 

Rock Island was indebted beyond the constitutional limit 

and that the cost of the new jail and other matters intends 

to be built in connection there ith would be so great that, 

even with the avails of the bond issue which the pecple had 
voted, still the indebtedness to be oreated by said work 

would be beyond the constitutional authcrity of the County to 
create/ These allezations, if true, would justify the relief. It 


ceneral and should set out the amount 
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of the County's indebtedness, the assessed value of its taxable 
property, and should show in greater detail that the building 
of the new jail would involve the County in an unconstitutional 
debt; but if it was too general, it could be amended, and the 
allegations were sufficient in that respect uniess suestioned 
by demurrer. It was therefore error to dismiss the bill. 

The deoree is therefore reversed and the cause is remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, } 
SECOND DISTRICT. (SS 1, CuristopHEeR C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of __in the year of our Lord one 





thousand nine hundred and__ a 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 


in the year of our Lord one thousand nine hundred and sixteen, 
within and ,for the Second District of the State of Illinois: 
Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 


Hon. DUANE J. CARNES, Justice, 
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Hon. DORRANCE DIBELL, Justice). oe a 
CHRISTOPHER C. DUFFY, Clerk. as —— =o Kel 
E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
APR 2 6 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6810. 
George J. Burkheimer, 
Deft. in error. 
vs Error to Peorids 
CO. Re ls & Ps. Rye Co» 
Pitf in error. 
Carnes, d. 

George J. Burkhsimer, plaintiff pelow (defendant 
in error here)was, on November 33, 1911, acting as s motorman 
for the Peoria Railway Comoany, and after ten o'clock at 
night while he was running one of its cars over a crossing 
at grade of the Chicago, Rock Isiand & Pacifico Railway Company 
defendant below (plinaintiff in error here) an engine of ¢ 

efendant running at a high rate of speed and in violation 
of a city ordinance, collided with the plaintiff's csr in 
flicting on him serious bodily injury, for which hs brought 
this action, and after sucoessive trials had verdict and 
judgment for 42000 from which judgment this writ of error 
is prosecuted. The verdict is small considering the serious- 
gess of the injury. There was no question that the de- 
fendant was guilty of negligence in running its trains in 
violation of the city ordinance which limited the speed 
to six miles per hour. The svidence fsirly shows that it 
was running at a much higher rate of speed. It is not 
claimed that any error occurred in admitting or rejecting 
evidenos, or giving or réfusing instructions except in re- 
fusing to direct a verdict for the defendant. A reversa 
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is sought here solely on the ground that the plaintiff was 


not in the exesroise of due care for his om safety at and 


immediately prior to the time of the injury. It is admitted 


if he was in the exercise of care he can recover ind s:id 


if he was not in the exercise of due care it makes no dif- 
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ference whether the defendant was cuilty of negligence or 
not. We sre asked by both parties not to remand the cause. 
The record dces not show the number or result of preceding 
trials; but appellant apparently prefers that we affirm 
the judgment rather than reverse and rem-nd the case for 
another trial. We have therefore examined the evidence 
with a view of determining whether the trial court would have 
been justified in directing a verdict for the defendant, 
and, if not, whether we sre warranted in reversing the case 
with a fi nding of faot that the plaintiff? was cuilty of 
contributory negligence. 

a The plaintiff had worked Sor the Peoria Railway Com- 
pany 28 motérman for about three weeks and had no prévious 
street car experience. His instructions from his empleyer, 


which he understood and before the time of the ac 


Q 


ident 

obeyed, were to bring his car to a stop before orossing the 
defendant's road ana wait for his conductor to proceed on 
to 2 a ea cross. His 


ne 
be that he was inte ng to f stop his 


theory of the case 
car at the time in question but that it was dark and snowing 
and he wes relying on an slectric light that the defendant 
maintained over the pv PErue to guide him as to the place 

to stop; that at the time the light was not burning end hs, 
misled thereby, drove on to the en ees ing without kneging’ 
where he was. The evidence ws « ‘conflictin iz O 

tion whether it was anowing, and it sh err ae ae shor 
hat there were other means from which the plaintiff might 

‘or 

haye known that he was approaching the lee ce a reading 
of the rscord we are inclined to the oninion that ordinary 
prudence would have guarded the plaintiff? asxasg scainst the 


accident and injury. But it was a question for the jury, 
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and the trial court sould not have directed a verdict 
without weighing conflicting evidence, which he is not 
permitted to do. And while we are not sstisfied with the 
verdict, and were this the first trial might regard it our 
duty to reverse and remand the case on the greund that in 
our odinion the verdict is against the weight of the evidence 
on the question of the plaintiff's vare, sekkkz& still we do 
not regard the evidence so clear and satisfactory on tha t 
point as to warrant us in determining the issues here by 


case. Plain- 


oO 


reversing the judgment without remanding the 
tiff's duty to stcp his car before reaching the crossing 
was one that he owed to his employer and not, so far as 
this record shows, to the 
the exercise of ordinary care in wutitikmg cuiding himself 
as to the place te stcp and madé a mista 
arily prudent man might make under the circumstances, is not 

free from doubt. There is room for a réasonable difference 

of opinion on that subject. Therefore the judgment is affirmed. 

Affirmed. 


Niehaus, P. J. took no part. 
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STATE OF ILLINOIS, ls 
SECOND DISTRICT. Se 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
IN TESTIMONY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this = 


day of- _in the year of our Lord one 








thousand nine bundred and ete =e 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE ae 
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Begun and held at Ottawa, on Tuesday, the fourth day of April, 
j 
in the year of our Lord one thousand ning hundred and sixteen, 
within and for the Second District of Ane State of Illinois: 
Present--The Hon. JOHN M. NIEHAUS, presiding Justice. 
Hon. DUANE J. CARNES, Justijee. 
Hon. DORRANCE DIBELL, Just{ee. 
CHRISTOPHER C. DUFFY, Clerk. } 


E. M. DAVIS; Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
APR 2 6 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gm. No. 6171 
C. V. O'Connor, appellee 
vs Apvoeal from Boone. 
P. R. Kennedy, appellant. 
Niehaus, J. 

_ This is a suit brought in the circuit court of Boone 
County by the appellee, C. V. O'Connor, a merchant doing 
business in Belvidere, against the appellant, P. R. Kennedy 
who was the owner of a farm near Belvidere, to recover com- 
missions for services which the appellee claims he rendsred 
under an agreement with avpellant to procure a purchaser 
for appellant's farm, and for services rendered in connectbon 
with the sale of the farm to Theodore Schwebke, the purchaser. 

The declaration contains the common counts, and a special 
count alleging, that appellant acreed with appellee, to pay 
him a usual and customary commission of two per cent on the 
saleprice of appellant's farm, for procuring a purchaser for 
the farm and that appellee did procure such purchaser, 
namely Theodore Schwebke, who bought the farm for $33,000. 

It appears from the evidence that the acpellant, who 
is now a resident of Los Angeles, California, previously 
resided in Boone County; he owned the famm in question, con- 
sisting of about 317 acres, which was situated in the 
Township of Belvidere; that prior to his removal to California 
he tried to sell this farm; and so in March 1912, offered 
it to Theodore Schwebke; but Sohwebke said, he was not so 
situated as to be able to buy the farm,at that time. After- 
wards in the month of July, of the same year, Schwebke 
went to the clothing store of the appellee, and inquired 
if he knew where appellant was then living; that he wanted 


to ascertain the price for which the farm could be purchased. 
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The appellee thereupon volunteered to write to appellant to 
obtain the desired information, and did se. He wrote, in- 
quiring what was the lowest price a$ which appellant would 
sell his farm; at the same time informing him, that he 
had a purchaser for the farm,but did not disclose the name 
of the purchaser. 

Aopellant answered appellees letter, saying that he 
would sell the famx farm for $140 ner scre; and added a 
postscript which was to the effect that he would pay appe 
@llee a commission, in case he succeeded in making a sale 
of the fam to the purchaser in question. Afterwards, Sch- 
webke came to appellees store, before he had received avpel- 
lamt's answer to the letter, and inquired whether appellee 
had heard from appellant concerning the price of the farm; 
and appellee told Schwebke, that he had not then heard; but 
that as quick: as he had heard, he would let kim know. 
Afterwards, Schwebke came in again, and apnellee then in- 
formed him that the price of the farm, according to the 

tter he had received from appellant, was ¢140 an acre; 
and Schwebke said, that was all he wanted to know. 

Nothing further was done, with reference to the matter, 
until the month of September following, when appellant came 
to Belvidere on a visit, and went to see anpelles. Appellee 
then informed him, that the purchaser he h-d in view was 
Schwebke. Thereupon appellant and appellee tozether went to 
see Schwebke, at his home; and appellant talked with Schwebke 
about the sale of the farm to him; and the next day, hired 
an automobile, sand tcok Schwebke out to the plsce to lock 
it over. Sohwebke was willing to purchase the farm , but 
wanted to turn in on the purchase price, a {30,000 mortgace 
which he held; and appellant would not accept this mortgage 


as @ part of the purchase price, unless Schwebke would agree 
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to give him a discount of $1,000. The parties disagreed 
about this matter, and negotiations were ended, and the 
deal declared off, about September 9th. 1913. Appellant and 
Schwebke do not appear to have had any further negotiations 
until the final negotiations, about the middle of the fol- 
lowing October; and those negotiations resulted in the sale 
of the farm to Schwebke. 

It is claimed by apvellee, that notwithstanding the 
breaking off of the negotiations in September, he kept on 
in his efforts to induce Schwebke to purchase the famm; that 
after the first negotiations had been broken off, Schwebke 
declared, that he would have nothing further to do with 
appellant, concerning the purchase of the farm, because 
appellant had not treated him properly in the matter; but 
that aopellee, by repeated efforts, finally induced him, 
to again consider the purchase. 

After the negotiations had been broken off, sapreliant 
Teagee 4he farm to a tenant and msde several improvements 
on the farm. He built new fences,. and a barn, on the place, 
at an expense of about $1500. Appelise claims, that while 
these im:srevements were in progress, hé acain spoke to appel- 
lant, in his store, sbout the sale of the farm; and again 
broached the subject of its purchase by Schwebke®. Be 
also claims that he told appellant, he couid not see why 
appélliant was ignoring him in"the farm deal;® that appellant 
was offering other agents two per cent for selling the farm, 
and none of them were able to cet a buyer; that he, appellee 
could sell the farm to Schwedke, if anybody in Boone County 
could; and thet appellant answered, by cromising appellee 
that if he got Schwebke to buy the farm, he would give him 
the same commission he would pay anybody else; and that 


a@opéllantsa also stated, he would sell the farm to Schwebke 
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if Schwebke would pay for the improvements he had made, in 
addition to the price he wanted, per acre, which was either 
$140 or $150. Appellee claims, that he then took up the matter 
with Schwebke, upon the new terms, and Schwebke finally said, 
he would again consider the purch#se of the farm; and that 
thereupon, appellee informed app¢éllant, that Schwebke was 
ready to buy the farm, if he would see him; and that anpel- 
lant replied, that he could not see him that day, but would 
in a day or two; snd afterwards, within a day or two, that 
appellant did see Schwebke, and entered into the negotiations 
for the sale of the farm to him, which finally resulted tm 
an agreement, and sale. 

Appellant doés not deny, that he had the conversation 
referred to, with appellee, at hie store, concernins the 
terms upon which he would sell the farm; but denies, that 
he promised to pay appellee a commission, at that time. There 
is other evidence in the case, aside from the testimony of 
the parties in interest, some of which tends to corroborate 
and some of which tends to contradict the testimony which 


3 


they gave respectively concerning the matters in controversy. 
A jury trial resulted in s verdict for appellee; and finding 
the amount due him to be $606; whereupon avpellant made 

&@ motion for a new trial, which was overruled, and & judgment 
entered on the verdict; from which judgment this apreal is 


prosecuted. This is the second appeal in this case; the first 


cea} 


appeal having resulted in reversal, and a remanding of the 
cause for another trial. (O'Connor v Kennedy, 186 Ill. App. 
B77). 

It-is insisted by appellant, that appellee had no right 
to recover commissions, because thereis evidence to show, . 
that the purchaser was not really procured by appellee; 


that the purchaser had first been spoken to about the matter 
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of the sale, by the aopellant himself before avnpellee 

had talked with him about the matter; and that sppellsant 
therefore was really the first one to interest the purchaser 
in the purchase of the farm, snd therefore that 2 recovery 
cannot be had, under the sllegations of the special count; 
that the first negotiations which were consequent on the 
promise of appellant to pay appellee a commission, had been 
entirely broken off and ended; snd that the second negoti- 
ations, in October 1913, were an entirely independent matter, 
in no way connected with the previous negotiations; and the 
sale which followed these negotiations, was in no way con- 
nected with any efforts of appellee; that the evidence 

does not sustain a recovery under the spscial count; end 
that appellee, therefore, has no right to recover at all. 

We are of opinion, that if, efter the first negotiations 
concerning the purchase of this farm by Sehwebke, had been 
declared off, appellant agreed to pay to appellee, 2 commis- 
sion as testified fous him; and that upon the basis of 
-this later agreement, appellee made efforta to induce Schwebke 
to purchase the farm, which efforts had thenefisct of bringing 
Schwebke and appellant to an understanding and agreement con- 
cerning the sale, «a recovery can be sustained under the 
common counts. (Peter Boxberger v Edward Scott, 88 Ill. 477.) 
As to whether appelient did agree to pay commissions to 
appellee, as stated; and whether or not anpellee did actually 
make the efforts which he testified to; and whether such 
efforts were instrumental in bringing about the purchase 
of the farm by Schwebke, were questions of fset to be deter- 
mined by the jury. There is sufficient evidence in the 
record to justify a jury in finding for appellee upon these 
questions; and this Court, is ‘herefore not in position to 


say, that the finding was not in accordance with the evidence 
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especially since two juries found for appellee on practically 
the same evidence. 

Appellant complains, that the trial court erred in 
refusing to permit him to cross examine appellee as to the 
detailsof his knowledge of the farm in question; as to 
how many acres there were on one side of the railway; and 
how many acres there were on 4 certain side of the highway &c. 
Inasmuch as appellee had net testified, that he had any 
special knowledge of the farm, or its situ tion; end inasmuch 
as Schwebke appears to have been perfectly familiar with 
the land, it is not apparent why a detailed knowledge ofthe 
land by appellee, was necessary to bring about a sale to 
Schwebke. We are of opinion that the Court did not err in 
refusing to permit any extended cross examination concerning 
these matters which had not been the subject of an examin- 
ation in chief, and which do not appear to be material, in 
the determination of the important question of the contros# 
versy. 

Appellant also complains of the refusal of several in- 
structions requested by him. The instructions which were 
refused, made it essential for recovery by aspellee, that the 
purchaser was originally procured by appellee. In view of the 
fact, that there is evidence to the effect that after the 
first hegotiations were declared off, appellant told appellee 
he would pay him commissions, if he would bring about the 
purchase of the farm by Schwebke, these instructions con= 
tained an element which might have misled the jury; they 
might have inefrred that appellee was not entitled to recover, 
even though they believed that the second offer to pay com- 
missions was made, if the purchaser was one whom appellant 


had originallt talked to, concerning the purchase of the land. 
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The instructions were therefore properly refused. 

Appellant 2lso makes objection on account of the mis- 
spelling of the word “effect" in an instruction the letter 
"a" being substituted for the Istter "e" fim the word. We 
are of opinion that the jury could not have been misled by 
this slight errer in speiling; and that they undoubtedly 
gathered the significance of the point presented in the 
instruction, notwithstanding the error. 

Objection is also made by appellant, besause several 
instructions for anpelies, told the jury that the anvellee 
"is entitled to recover, if he was instrumental in bringing 
the buyer and seller together"; and insists, that this 
authorized the jury to find for apoellee, from the mere fact 
of a physical bringing together of the parties mentioned. 
“This was not the purpose or meaning of the instruction; and 
we have no reason to think that the jury inferred = different 
meaning from that usualiy inferred from the use ¢ language 
of the kind in connection with similar matters; nameiy, 
bringing the partiss together, to an understanding, upon 
a matter of purchase and sala; and this was the question 
involved in the case, the only kind of bringing together 
that there was any contest about in the case. Instructions 
containing similar languags, in controversies of this nature, 
have been reosatsdly sustained by the Courts of Review in 
this State. (Henry v Stewart, 85 Ill. App. 1703; affirmed in 
1865 Ill. 448; Haffner v Herron, 60 Iil. App. 593; affirmed 
in 165 Ill. 3243.) 

Other objections were made by appellant, to instructions 
on the ground that facts necessary to a recovery are assumed in 
them; and that some of them asswne that appellee is entitled 
to recover 2 commission; and that some of them are *rronecus 


and argumentative because of the repetition of the susztkeax 
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expression "instrumental in bringing the defendant and buyer tocether 
in different instructions. After a careful consideration of the 
objections made, ve are of opinion thet there is no reversible 
error in the instructions; snd that taken together, stated 
the law with substantial correctness; and the jury could 
not have been misled by the lenguage used in them, in the way 
indicated by appellant. 

There being no reversible error in the record, the judgement 


shouid be affirmed. 






























aie snes se yaa eP 


aegis 22> 3a Taeow ro wot 
edt to nottarebtanes I aes eh 
; terion ec6 cobionsce 
efdterevet of at stedt tad 
eo eer ees. kt Per) Ward e.. owe of 
betete <tedtegos soz 
{a S2isinm Bees Sas 
. biuco ywt edt bas jeans 
to i SRF ee hes et bg eh gaat aa ¢ 
- yaw sdt at med egeu 
Neer = 4 Retaeea 24 $2 HN, aE 


de 
oat 70087 edt ‘as eee nt abatenta a 


HELE CSy BOSS .@and, ee aa, YG, caeiia eg 


donot 





- aioe 
- sei ieucn gt eal bees Pr ca eae Seon : moh en ¥ 

sUbgesed ck Latoecrtieg: Bam : od BL. < servants of, belt Lines 
: sidi tadt ..adatied tes itnaddezot uslies srageths 
- feud patch site SERS spe EMSRS 2% batt et eif edt : 
ae: PESTS SELES wn a ae setae Looleyda: 
ie RSE, fami ounsand Bi te oe TO, iii sanet euiinsith 





spacial bh oun ofd sett < Revtadat Ve pees: elt oi 
ites teléebe dtiw molsoenaeo al. bate | | 


{> 


; . sESERSe 2ST 

* ow .grPiunceseten he at tedbegat eghtaag ae 
7 Sac jedeg tae peadonug Re. ee: 
. sectngan yatystse fs oa vies at. gene Att Bt 2 
Ss Bi Pyetseal het see5 ae tpoee Pita iit. ae —_ 
3 se swaen Bit 3G ee huceraxdcor ea epnegd| s ae 2 
a 2a. eRe Se: 4 ee eae 4 ; dae bepeae a 





Sse tess 25-0.. Kk. eee 













Paes Legs. ad, Boat axth rokigatse 


STATE OF ILLINOIS, ee 
SECOND DISTRICT. eae I, CHRISTOPHER C. DuFrFry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TesTiIMOoNY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this sess 
day of in the year of our Lord one 





thousand nine hundred and = — 











Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
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AAS day 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
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in the year of our Lord one thousand nine hundred and sixteen, 


4 
within and for the Second District of the State of Illinois: 


Present--The Hon. JOHN M. NIEHAUS, Pregiding Justice. 
\ ¢ 
Hon. DUANE J. CARNES, Justice. 


Hon. DORRANCE DIBELL, Justice. 
CHRISTOPHER C. DUFFY, Clerk.@ Ut) : 


E. M.\DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
WAY 9 1916 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6328. 
The People of the State of Illinois. 
efendant in error. 
vs ~- Error to Co. Ct. MoHenry 
Edward L. Herrick, 


Piaintiff in error. 


Per Curi 
x fdact Fdward L. Herrick, was, on @ trial 


by the court without a jury, found guilty and fined under an 
information filed by the states attorney in the county court 
of MoHenry County September 24, 1915. The information as a 
charged, thet on to-wit: the s4th. day of Mey 1914, at and 
within scid county, Edvard L. Herrick, the Sigéetie* tm crrort— 
“wilfully, maliciously and without reasonable cause, did aoandon 
in destitute and necessitous circumstances" his wife, Teresa 
Herrick, “and did then and there neglect and refuse to maintain 
and provide for her". This was a penal offense under the Fite 
Abandonment act of 1903 - (J. & A. Stats. par. 3431.) The 
legislature by an act approved June 24, 1915 ( Lawes of 1915, 
C2k. seamen, SLE | ee 


page 470 ), passed an act provicing "That every person who ‘shall 
without any reasonable cause, neglect or refuse to provide for 
the support or maintenance of his wife, said wife being in 
destitute or in necessitous circumstances," shell be punished, 
ete. omitting the offense of adandonment theretofors emisting. 
This act was in force when the present information was filed. 
It exoressly repeal#@sail other acts or partes of acts in con- 
flict therewith. The states attorney in his brief filed here 
Says that the offense was charged and the casx tried under the 
act of 1915; that the offense under that act consiste of ne- 
glecting or refusing, without any reasonable cause, to provide 


for the support or maintenance of the wife in destitute or 


necissitous circumstances; that the charge of abandonment in 
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the information is surplusage end should be disregarded leaving 
only the offense of neglect or refusal to provide. The convic- 
tion cannot be sustained even if that view is pent rks 
issue tried wes med reised by a pieaeof —Meteauiliy! mt andes 
& plea of the defendant "That he is not guilty of wilfully, 
maliciously and without reascnable cause abandoning in destitute 
and necessitous circumstances Teresa Herrick in manner and form 
as charged in the said information, as emended." The finding 
of the court was that "The said defendant, Edward L. Herrick, 

is guilty of wilfully, maliciously and without reasonable cause 
abandoning in destitute and necessitous circumstances Teresa ~< 
Herrick, in manner and form as charged in said iurormatisn.® = 
There was no issue *ormed and no finding on the charce of ne- 
glect or refusal to provide for the support of his wife. 

a evidence seeder show that the defendant was a 
resident of the State of Wisconsin at the time the information 
was filed , and at the time th: act of 1915 came in borage 
Whether under such circumstances, a husband failing to support 
his wife living in Illinois is guilty under the present statute 
of committing the offense in the county where the wifs resides 
is a question not much argued. We are inclined to the opinion 
that he cannot be so held. We express no opinion on the facts 
disclosed by the testimony in the resord before us. The judgment 
ie reversed and the cause remandede 


Reversed and remanded. 
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STATE OF ILLINOIS, Iss 
SECOND DISTRICT. i I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of — in the year of our Lord one 





thousand nine bundred and SSS 





Clerk of the Appellate Court. 
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Gen. No. 62838. 
George W. Clendenin, appellse 
vs Appeal from Whiteside. 


Adams Express Company, sppelian 


Per Curiam: 





Fg even. A The motion to guash and the proofs for and against 
said ae eee preserved by a bikl of exceptions. The 


record proper Ses not disclose what particular item of the 
fee bill was assailed. The clerk sme copied into the record 

a stipulation co? counsel setting up certain alleged ania 
stipulation does not preserve any thing for our consideration 
The trial judge is entitled to certify to us what motion he 
heard and what proofs he heard. If this stipulation had been 
embodied in a bill of exceptions signed by the trial judge 

then the questions argued would be presented but we have no 
authorized way of knowing upon this record what was presented 
or what proofs he heard. The presumption therefore prevails 
that the court acted correctly in refusing to quash the fee 
bill. The judgment is affirmed. 


Affirmed. 
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STATE OF ILLINOIS, Ne 
SECOND DISTRICT. eae 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOFR, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this = 


day of — in the year of our Lord one 





thousand nine hundred and : _ : a 











Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
; 
‘ 


Begun and held at Ottawa, on Tuesday, (the fourth day of April, 


in the year of our Lord one thousand nine hundred and sixteen, 


fi 


Rea 


t 
within and for the Second Districtiof the State of Illinois: 
i 


H 
Present--The Hon. JOHN M. NIEHAUS, Pope tdi ne. Justice. 
} d 


| 


Hon. DUANE J. CARNES, Justice. 
i 
Hon, DORRANCE DIBELL, Justice. 
CHRISTOPHER C. DUFFY, Clerk. DAM T A 424 


E. M. DAVIS, Sheriff. | 
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BE IT REMEMBERED, that afterwards, to-wit: on 
AUG.1 9 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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sy. 3; Forbes, Administra tor/ 


' Que 


Gen. No. 6177. [ a 


—| 
Pem Mutual Lifd Gpeurande (A\ 
Company, = 


vs 
Appeal from Carroll. 


of the tate of Lizzie White, 
decessed,) Arthur B. White and 
Tulu M. Wheeler. 


ee et ee BR ee ee 


Niehaus, J. 
Lizsie White, deceased, infer lifetime, nemels, 

ern, 500 OD a Line inooweanée colle» 

in the sum of $2,000, in the Ponn ifutual Life Insurance Co., 
which ws payeble to the executors, administrators or assiens 
of the insured. On tho 16th day of October, 18%, this policy 
was assisened by her to her two children, Artmur Di White and 
iuiu M. White, who were minors at that time. The assignment 
was properly oxecuted by the insured in the regular way as 
required by the insurance company, and witmessed by an azont 

of the insurance company. A duplicate copy of the assignment 
was furnished by the insurance company and received by the 
company about Wovenber Ist, 1894, and the compeny accepted the 
eel onrant as a transfer of the right to the benefits accruins 
under the policy. Who thor the assiennent was ever attached to 
the policy, which was retained by the insured, does not clearly 


appoare 


The insured Mied on December 24th 1912, At the time 
of her doath the insurance policy wos still in hor possefsion, 


Just prior to her death the insured made @ last will in wich 
















ae west ce 





ae Ny 


efforts) moxt IeoqyA . 
















yotlog ebaurwant etit « tro doot heim ms - 
909 oonetnanl oktd Lesnbott mot odd mt 000, - to a“ 
aogiean to wtotertsintods ,esodvoome olf ot eldeysy gow aio. 
yotfore aksit feat ywedodo0 ko yes heal ‘oct 210. sBonit et 


vena ad LO EROS oteotlon® ‘K° "peta cs RM a: 


Seberr ops ad Hanod est oF fy Be ost to vost 8 ae me 
ot Bodontts te¥o sex t nom tees oritt ro.2tto stil svokiog. out 
giaeefo von sooh ,borsmmt ot ud ‘bortetor BSW sot to. 


omk? ont J\ .8£0L ASR codmeool mo Beth Boxmant ox 
Sokeeoemog vod wi Litte sow okLocy oonnsstrante ontt ee 
io ts ee 3 lita tast o obem Boresratt pcsick Mtoob ‘reut ¢ 


, ee 4 ‘ : ™ i 
7 7 J My lage i 
‘ i eye ta 


A 


bequéathed the entire proceeds pf the policy to her daughter, 
Iulu li, Whee ler, formerly Iulu li, white. The will was after- 
wards probated, in the county court of Carrol! County, end the 
defendant, M. S. Forbes, was appointed administrator of the 
estate. the administrator claimed the proceeds of the policy 
and thereupon the insurance company filed a bill of intcrpleader 
in the circuit court of Carroll County , in which the company set 
forth the fa ts relative to the issuing of the policy to the 
insured and the subse quent assigument thercof to her child en, and 
the fact that the proceeds of he policy were also claimed by 

the administrator of the estate of the insured. It also ap- 
peared from the bill that the het amount due under the policy 
mmampiixpremm, was $1760.52; that under tho tors of the 
policy an unpoid premium note of $262.48 was to be deducted from 
the gross amount due under the policy, end the 





prayed to be allowed to pay the money into court so that the 
parties claimins tho same could interplead. 


Upon the hearing of the bill of interpleader the court 
entered a decree directing the insurance company to pay the 
$1760.32 to the clerk of the court for the bmefit of the party 
who might subsequently be decreed to be entitled thereto, and - 
discharging the insurance company from all further liability in 
connection with tho matter. The cause was thoreupon referred 
to a speiel master in chancery to inquire into and report which 
of the dofiendiants interploading was entitled to th: fund in con- 
troversy. The master, under the reference, heard ell evi ence 


offered by the respective parties to the suit. 
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Evidence was offered before the master not only concerning 
the mat ers pertaining to the assignment , the validity of 
which was in controversy, bu t there wis also considerable ¢ i- 
dence offered concerning the supposed disposition of some of the 
assets of the Paeicar by her brother, Frank E. Adena aoe concern= 
in -g a supposed contract entered into by Adams with Lulu I. white, 
on the strength of which it was claimed by AGams she requested hin, 
as executor, named in the will of the insured, to pay her brot or 
$1,000, and to reimburse himself from the proceeds of the policy, 
when he should collect the same; also evidence tending &% prove 
that lulu M. White afterwards, at tho instance of her mesband, 
ropudiated this allesed agreement and that afterwards Adams was 
arrested in Clinton, Iowa, upon a charge of concealing the will 
of the insured, and that certain parties, including lulu MM. 
Wheeler yen Arthur B,White, by moans of this arvost, end threaten- 
ed prosecution, procured from Adams the payment of $1,000 to Arthur 
B. White, and also other “onoey. Adans testified that befo e« hik 
arrest he had voluntarily paid to Tmlu iM. Wieeler, by tho directions 
he had received from his sister, the deceased insured, before her 


death, the sum of 3500, an@ olso $200 to Arthur B.Whit 


ee 2) 
After hearing the evidence the special master Te 
but exceptions were filed to thks report and there exceptions 
were Sustained by the court in its decree. The décree finds that 
the equities in the case are with M,3.Forbes, ga inistrator, who 
is appollee herein; that lizzio ‘white, on che 7th day of lovenbex, 
| 1912, miie her will and by wit cave Ilys, Wheeler the net pro-~ 
-eeods of the policy in mestion, and oft se died ot Clinton on 


the 25th day of November, 1912, ani Anat her will wos aémitted to 
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probate and was in full force and effect at the time of ‘er death; 
that at the time of herdcath, Frank §.Adams was in possession 
of money and assets of her ostate anounting to upwards of 32,000; 
that he wos named as executor in the will mentioned, but because 
he was a non-reident could not act as such; that shortly after the 
death of Lizzie White, lulu i.Wheeler req ested Adans to pay Arthur 
B. White $1,000 out of the estate of Ligzie White then in his hands, 
with the understanfing that the e-ount due on the policy should 
be collected by Adams and the $1,000 to be paid Arthur B.ihite 
shokld be deducted from the cmount due on the polhey when colliccted 
by Adams; and the decree further finds that Adams agreed in writing 
to pay White said $1,000 and that thereafter Lulu li. Wheeler at- 
tempted to repudiate her agreement with Adams that the .j1,000 should 
be deducted from the amount of the policy when collected by Adams; 
and further finds, that thereafter, by collusion between Lulu 1. 
Wheeler and her husband, and Arthur 2.White, and one William Brown, 
Adams was arrested upon a charse of supprecsins the will and in- 
carcerated in the jail at Clinton, Iowa,; that the arrest of 
Adems was mace for the purpose of compelling him to pay said ‘White, 
and Iulu M. Wheeler, money belontng to the estate of the insured, 
which Adams then had, and that while Adams was so wndor arrest 
he was compelled, by duress and threats of imprisonment, to pay 
said White said $1,000, which said Iulu !!. Wheeler had requested 
Adems to pay to Arthur B.vhite, and that he was compelied by these 
means to pay to said Iulu lil. Wheeler 3264, ani that all these 


sums were paid by seid Adams out of the assets of said ostato, 
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The decree further fints that Lulu !‘.theeler and Adans 


and Artimr B. White 211 understood at the time Lulu [l,.theelor 


reqiested Adams to pay said 31,000 to said Arthur 3.\hhite that 


the anount of said policy shouké be collected by the legal xee 


presentatives of said estate and thot said $1,000 should be de- 


ducted from the amoumt dune on ssid policy. 


The decree also finds thot Imlu lM, Uheeler and irthur 5. ‘hite 
are estopped by their co duct, as aforesaid, from disputins the 
right of the legal representatives of sa@ estate to. collect the 
amount due on the policy in question, and thot in equity and good 
consclence the amount éue onthe policy should be collected by 
the administrator of the estates; and the decree finds $hat M.S. 
Forbes, administrator of the estate, chould in equity and good 
conscience be allowed to collect the amount due on the policy 


and should have the risht to an equitable lien on thenekiey said 


-amount so collected for the purpose of reimbursing the estate for 


said sum of 31,000 peid by Adams to White under duress,an€ for the 


furtzer sum of 3264. paid by Adams out of the assets of t e said 


cf 


2 


esta'e through the exercise of duress and threats, and tit the 
balance of the fund should be distributed by the odministrator 
under the terms of the wills; and it wes ordered in the decree that 
the administrator be siven a lien woon the amount in the hands of 
the clerk for the purpose of reimbursing the estate for aid &1,000 
paid to Arthur B. white by Adems and for the 5264. paid to ivlu 
M. Wheeler by Adams. 
It_is appaneiit- that the decree a4 eaane to adjudicate woon 

mbiers which were not in issve,and in no way connected wit 
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question arising uniecr the interpleaior, eané@ adjudicates 


aus 
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rights and liabilities resultins froma contract alleked to 

have been entered into by one of the parties to the litigation 
with Frank E, Adams, who wes not party to this suit; also ad- 
judicates matters concerning moneys paid unier an alleged duress, 
and as the res.1t of a conspiracy alleged to have beom entered 
‘into by some of the parties to the suit with other parties not 
comnected with the suit, to vrigs about the procurenent of moeny 
from Frank i. Adams. 


Frank E. Adams, who was neaned as executor of the last will 
of the insured, Lizzie White, never became the legal representa- 
tive of the estate, and never had qualified, or atiempted to 
qualify, ss oxecntor. The transactions between him and Arthur 
B, White end lulu ll. Wheeler concerning the assets of theatate 
and the payment to Arthur 3. White and Lulu M Wheeler of alleged 
assets of the estate appar to be wholly foreign to the issues 
_ involved. Frank ©, Adams wos a witmess in the case, and testified 
i frinat there never were any assets of tho estate of Lizzie White in 
nis hands from which si payment could be mae; thai she had a 
donated to him all the assets of her estate before her aotth, and. 
that she left none except the insurance policy. F Pawaner as he 
was not the lozal representative of the estate, and did not at any 
time handle any of the assets of the ostate, whatever arrangement 
he may heve made with either of -the paxties named concorning the 
payment of money to thom, or cithor of then, was purely a personal 
matter in which the estate was not legally concerned, and if cer-= 
tain Arties wronefully caused him to give up money his remedy 
was a personal one, and not one that would pess to the adninistra- 
tor of an estate. In ay view of the ease the controversios that 


are alleged |o have arisen mmong the parties at Clinton, Lowa, 
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wore personel. in thoir natime with which the logal representative 
of the estate, who was afterwards appointed in Carroll County, 


had no concern whatever. 


If Frank &. Adams, as a matter of fact, had any assets 
of the estate of the deceased in his possession, the law points 
a way for the advuinistrator to procood in order to obtain thom. 
If the administrator has a legal claim upon the proceeds of the 
insurance policy or any lien thereon it is not because of any 
acts or contract made by Prank EH, Adams with Arthur 3B, ihite; 
or beeauso of m oney poid by Ademe to Imiu It. “heelor or Artour 
B. White. Ani if Frank 0. Adams acquired any rights concerning 
the proceeds of this policy it is clear that such rights should 
n ot be adjudicated ins suit in wiich he was m0 t & party; nor 
eould such rights be transferred for adjudication to the adminis- 


trator of the estate of the deceased insured. 


The only real matter inishue under the reference wan 
whether the children of Lizzie White were mtitled to the pro- 
eseds of the pblicy under the assigunent. If the assignment 
was valid and became Legally ef’octive,tham the procecds of tho 
policy rightfully belong to them; if the assignment was not 
valid, then the ofministrator would bo entitled to such oroceods. 
In this state of the case the parties, and the pleadings, no 
other question could properly bo litigsted. ( Byers v Sensom,T. 
C Co, I11 T11. App. 575; Dyas v Dyes, 251 Ill, 567) 


The whole controvery, therefo:o, turns upon tho validity 
of the assignment made by the lumyred. It 1s contenied by the 


appellee, Porbes, that the assimmont was not a valid am binding 
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one, inasmuch as there was no delivery of the policy~ the policy 
after the assignment to the insured's children, having ronained 
in the possession of the insured; md becase it is clained that 


the assignnent was not attached to the policy. 


The reguirenent that an assignment should be attached 
to the policy wes one made by the insurénce company, and might 
form the basis of an objection by the insurance company; but 
inasmch as no objection wa raised to the assignment by tho in- 
surance company, the legal representative of the deceased is not 
in position to effectively question tho validity of the assignment 
on that account. ( Cross v Mutual. Life Ins. Coe, 92 Ill. Avp.207; 
Johuson, et al, v Van Ep, 110 Ill. 551; Martin v Stubbings, 
126 Til, 587; Aid Society v Lowis, 9 Mo, App. 412; Swift v 
Ret. & FC. BonsAsso. 96 Ill, 309) | 


Viewing the assigmaent of the policy in the Hght of a 
voluntary acttlemant of the proceeds by the insur od upon her 
minor children, a manual delivery of the policy was not neces- 
sary. And in cases of this kind the matter of delivery is large= 
ly 2 question of the intention of the grantor or donor. io 
particular form or ceremony is necessary to consti tute a delivery. 
It may be by acts aitnvont words, or by words withou t acts; or 
“by both, Anything that cloarly manifests an intention to dslive 
end part with tho property involved constitutes « sufiic ie nt do= 
livery. . Hence the very essence of delivery is the intention of 

the party. ( Bryon oct al v Wash, 2 Gilman 557) 


So in Kingsbury v Burnside, 18 Ill. 310 whore tho 
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question arose upon the validity of a deed wpon tho matter of the 
delivery, and where the grantor had sont tho deed to the recorder 
and had it recorded, but without the kmowledge of the srantec, ani 
where the gtantee did not obtain posssssion of the deed until 
after the erantor's death; it wes held that if the srantor, with 
or without any previous erransombnt with the grantec, had signed, 
poaled and acimowledged a deed, placed it in the hands of the 
registrar to be recorded, notified the grantee of the act and 
he assented to receive it, by words only, this would be a good 
delivery, though the grantee died before taking it into his 
actual possession becouse the assent is the prineipal elenent, 
and taking the deed into the grantee's possession is not in- 


dispensable, but only evidence of assent and aetoptance.e 


In the case of minors or infants whore a voluntary 
settlenent is made for their benefit, an acceptance is presumed. 
The court says in Masterson ve Cheek, 25 Ili. 72 in reference 
to the mattor of delivery in the case of infants: “All the 
eases cited on both sides are reconcilable on this consideration-- 
that the intention is, end met be, the controlling element. In 
& case like this, where the conveyance was voluntary, ond to an 
infant who died before he re.ched am age to accept or reject the 
conveyance, 2 delivery and acceptance will be more readily pre- 
sumed then in the eases to which reference is mie by appellant's 
counsel, The principle being admitted that an infant of tender 
years gan take by deed, not having at the cane time discretion 
to accept or refuse, and dying before that pbriod arrives, am the 
grantor having performed every act he could perform to pass the 
title to the infant, and it being for his benefit, it is fair to 


presume ho has assented to ite" 


— 
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The principle established in the cases roferred to concern~ 
ing delivery and the presumptions arising in reference thereto 
in cases of infancy, have been reitereted by our suyrere court 
ine number of cases. ( Riverd vy Walker, 39 Ill. 415; Reed v 
Douthit, 62 Ill. 348; Union Itutual Ins. Co. v Campbell, 95 [11. 
267; Weber v Christen, 121 I11. 913; Williams v William, 

148 Ill. 426; Miller v Mecrs, 155 Ill. 2843 Abbott v Abbott, 
189 Ill, 408; Baker v Hall, 214 111. 364.) 


The proof shors tuat/the time of the assignment ‘in 
question the two children of Ligzie “hite were living at hhame 
with their m ther, ond that they were infants of the eases of 11 
and 13 years respectively. And the intention of the insured 
to transfer the procoeds of the policy to the children is clear-= 

ly manifested by the fact tha! she made the assignment im due and 
proyer form and executed 16 in duplicate, and sent to the company 
one of the duplicates to satisfy the requirenemts made by the 
company in that resard to procure their assent to the assignuont 
and to mako sure that the proceeds of the policy would be paka 

to tho children instead of to her estates There was nothing 
further that she could have done to more effectively indicete 

that by tho assigument she intended to make the children the , 
beneficiarics of the proceeds of the policy. <A manuol idlivery : 
of the policy was not wisemr vracticable, nor was it necessary ; 
under the authorities cited; an acceptance by the children 
must be legelly presumed it boins an assignment for teir benefit. 
As a voluntary settlement upon the minor chiliren, there was «a 

. sufficient legal delivery to give the assignment binding etic cte 
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But the assignment in question was in legal effect 
and as a mattor of fact simply a change of bameficiarys. This 
policy, which was taken out by the insured, and mace payable %O 
her executors, administrators and assigns, is in the same legal 
‘catesory as if it had been made payable to herself, and she had 
the same power over it as if it had been originally payable to 
herself. ( Johnson v Ban Epps, 110 I11. 551) In the vase 
just cited the court says: " fhe contract being between the in- 
surer and the party whose life is imsured, so long as the latter 
retains. possession of the policy he has the right, with the con- 
sent of the insurer, te change the contract of insurance so os to 
pive the proceeds of the policy, wpon his death, to a different 
peneficiary, or to change it in any other manner the contracting 
parties may asree upon not contrary to law or good morals. That 
this position is supported by many analogies of tne law as well 
as by express adjudications must be conceded. ( Clarke v Durand, 
12 Wis. 248; Kerman v Howard, 25 id. 108; Foster v Gile, 50 id. 
603, and Gambs v Mutual Life Ins, Co. 50 io, 44,)" 


We are of the opinion, therefore, that the real effect 
of this assignment of the policy,which was accepted and ac~ 
quiesced in by the insurance company, was 2 change of the bene- 
ficiary,and a delivery of the policy, for this purpose, is not 
necessary. It is not necessary in ordcr effectively to mals a 
person a beneficiary in an insurance policy that the poldey shoul 
be delivered to such person; nor is «= delicery of the policy 
necessary to the beneficiary who is smbmitterocta substituted in 


' the place of the original beneficiary. 


We concluie, therefore, that at the time of the death 
of the insured, Lizzie White, her two children weve the real 
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bom ficisries of the policy in quostion ond legelly entiticd to tho 
proceeds thereof in the hands of the cirwit ele i. 


For the reasons stated it should have been decreed that 
the proceeds of the policy in the hands of the clork of the cirew t 
court be paid to Arthur 3B. White and Iuvlu i. Wheeler, coach taking 
one half; and that the administrator of the estate of Lizzie White, 
deceased, had no interest in or claim upon the fund in question, 
The decree is therefore revorsed and the cause remanded with 
directions to enter 2 decree in eccordance with t e views herein 
expressed. 


Reversed and romanied With directions. 
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STATE OF ILLINOIS, ! : 
SECOND DISTRICT. ok 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOFR, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this_ : 
day of- in the year of our Lord one 





thousand nine hundred and eS 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day Of Apr 1 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Lilinoie: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. 
Hon. DORRANCE DIBELL, Justice. 
CHRISTOPHER C. DUFFY, Clerk. 2 OO 


E. M. DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 10 1916 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 

















Pact 





gs pps, 
. 3 Wa var 


rilizqA Yo yet dt xB OR. oat pyebacut Page) eaten 


” 


a ,megtxie,. bas. bethasd gaia basevodt eno brod x1u0 to esx. 
¥. 


Ma ok gat 
y ; nd > 


ratogiifl to sisi2 eit to Ce jaid baooee ‘edt Tot bas ai 


sti t 


‘ - gatdant garbtests , auAHETH .M WHOL aol od?- 
Cor ae guisay | he “aWAUa? aon” 
sottert .JIRaid ZOMAHHAOG .aoH 


.itefd, ,YTHUC, 0 AEHIOTeIAHO. 





_.ttivede «, QIVAM OM, 22. 











ee ee as ee ee ee 
Os SES TSS pe a ne 
- E ~ Paes 
eS pees > Paks ; 
ed » byzt - 
Sai a = Ses : 
i», 3 evne 
ie; ¥ 
~ i ae ma 
cs hs ooh : 
$ 2 ‘ ‘e ee 
. Se eres in, Par 
ie = me “! NAN Ka nat oe Ki 
ae aH ek Gi 
= es Pe be a 
. 
_ , 4 
£ 
ot he 


rdiweod ,abtawretts isdi Beers TE 2 
mi hskit ssw txyod ads Yo aoiaigo ext 


aotpurt bas abtow sai ai 


we 
- a 
~ 
— 
~ vo 
ed als f 
S iw rm eee ay ¥ rh 
§ “ 





Gen. No.6195. 
Payton J. Tuohy, appellant. 

vs ; Appeal 
Chicago & Joliet Elestrioe 


Reuilway Co. appelliée. 


Niehaus, J. 


oO 


This is a suit brought by Payton J. Tuohy, an attorney 
at law, by petition, te establish 2n attorney's lien under 
sembly, passed in 1909 
eceating an attorney'a lien; and to enrores the same, against 
the appellee, Chicago # Joliet Flectric Railway co Af Tae 
petition aver@ that Isrmes 7. Winer, of the city of Jolist 

and County of Will, retained the petitioner to represent him, 
as personal representative of Hsurcsld Miner, decsased, in pro- 
bating the estete of the deceased; and 2iso in aa action for 
personal injuries resulting in the death of said Harold Miner 
such action te be brought asainet the Chicago & Joliet 
Electric Reilway Co. ; that the petitioner on or about the 


a8th. day cf October 1912, entered into a contract with said 


Miner, wherebdy 1 to receive for his aervhoss rendered 


Pty 


1é 
in that pehelif, 2 fea cf one third of the amount recovered 
against the Chicago ® Joliet Eleetric Railway Co.3; that in 


compilance with the terme of the aforesaid asreement, he 


attsndei the inquest over the body of the aforeasid Harold 
Miner, deceased, and examined all the witnesses before the 


coroner; that on or about the Slate. day of October 1915, 

he served upon the Chicago & Joliet Electric Railway Co. a 
notice of attorney's lien; that theresfter James VY. Miner 
and the Chicago & Jcliet Railway Co. compromised the said 
Claim, with James W. Miner as 2dministretor of the eatate of 


Harold Miner, deceased, and that the sum of {600 was paid 
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to James W. Miner, as administrator, in full of ail claims 
without the knowledge of the petitioner, and without any 
notice having been given petitioner. 
The petition also yee nas the notice required 
by the Statute to be given, was served, and filed, in order 
to establish the lien; and was served and filed as required 


by aaa the petition oraytAtnat James W. Miner, admin- 


istrator of the estate of Harold Miner, deceased; and said 
Chicago & Joliet Railway Co. a corporation, be made perties 


defendant, ana bs reguired to make answer to the petition; 
and that the defendants may be decceasd to pay the petitioner 
such sum as he is entitled to, zs fees for the serviaes 
contracted for. FE 

The notice which waa served on the appellies, is as followss:- 
"Notice of attorney's lien. 
To ths Chicago & Joliet ETlectric Raiiwey Company, a corpore 
ation: You ars hereby notified that ‘he undersigned has been 
retained and employed as attorney eat law by Jamea WY. Miner 
ag his attorney, © ask, lJemand, receive, comvromise ani 
settle a certain suit, claim, demand and cause of action 
against you for personal injuries resulting in death to one 
Haréld Miner. 

"You are further notified that in consideration of services 

reniered and to ve rendered, we are to have and recsive a sum 


equal te on 


o 


third (1/3) of the amount reoovered on account of 
suh suit, claim, demand ani cause of action; that we have and 
hereby claim a lien woon any verilict, judgment, ijeccee, 
compromise or settienent entered or arrivei at, and that 
under an act of the ceneral assembly of the State of Iljinois 
entitled "sn act creating attorney's liens and for the 
enforcement thereof", in force July 1, 1909, you are to make 
no settlement of said claim, eto., without my consent and 


without satisfying my said claim for fees ani services. 
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"Dated at Chicago, Iilinois, thia Gist. day of October A.D. 
1913. Exhibit*A*. Payton J. Tuocty.*" 

Tne notice was servei by mailine the same to the sorelles 
Railway Co. and was received by the company in ive course 
of the mails. Upon a tearing of the petition, it was 
dismissed by the court for want of equity; ani from the 


+ 


g the petition, this appeal is taken. 

to be rendered by the petitioner, was mad= vith James 7. Miner 
individually; and not with him asa sdmininstrator of the estete 
of Harold Miner. ilécsased; and that Jumss W. Miner, who, 
Bubsgquently to making the contraat for the attorney's 


fees claimed, was sopointed adwinistrator of the estate of 


a 


t 
4 


Harold Miner, decsag6d, dices not appear to tavé, as suc 
administrator, in any way recognized, ratified or adopted 
said contradt; and that so fur 2a the estate is concerned, 
the matter was left in the same position as it would have 
been, if sore other person had been appointed administrator. 
The cinim of the petitioner, therefore, appears to be arainst 
James %. Miner individually; and the notice which he served 
upon the appellee ia concerning a contract for services with 
J. W. Miner individually; and ices not in any way state, that 
he has or expects to have a contract vith him as administrator 
of the estate, nof a claim against the estate for services. 

It does not avrear, that Jeres W. Miner had any case 
or action or jemand against the appellee, which was cor>-romised 
or settied. Ani inasmuch as neither the contract, nor the 
notice, cover amy comoromise or settlement or lien for any 


+ 


attornéy's fees, ius from the administrator of the estate of 
: 


Bed 


Harold Miner, deogaged; nor for any action, claim or ierand 
2 3 J ? 


of said estate against the appellee, the leral basis 


lien is not established. 
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The evidence shows also, that the service of the notice 
in this case was by mail. A notice to establish a statutory 
lien, where the manner of service is not pointed out by the 
Statute, requires a personal service of such notice. (Haj v 
American Bottling Co. 361, Ill. 363.) 

Appellant insists, that o-cause the anopellee admits in 


his answer that petitioner served the notice in question 
, os 3 


4t is not 


na position to raise the question of the validity 
of the servioe. We are of opinion, however, that tne admission 
merely relates to the fact of a servise of a notice; and 
dees not admit, that guch service was in compliance with the 
reguirsments of the Statute. It is clear, under the iscision 
in the Haj oase supra, that a personal service on appellee 
of the notice, was necsasary, as a condition precedent to the 
éstablishment of a lien, if the petitioner had one. 

For the reasons stated, we are of opinion that the court 
did not err in dismissing the petition; and the decree should 


be affirmed. 
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STATE OF ILLINOIS, 


SECOND DISTRICT. pee: 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this _ 


day of in the year of our Lord one 





thousand nine hundred and : = 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand ning hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. 
Hon. DORRANCE DIBELL, Justice. oo 
; >: 


CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
Q 191 
AUG 1 916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6198 
Louis Schildmiller, appellee 
vs Appeal from Co. Ct. Rock Island. 
Cigarmakers International 
Union of America et al 
appeilantse 
Niehaus, J. 
This is an appeal by the Cigarmakers International 

Union of Amerioa, and the Cigarmakers International Union of 
Amerioa Local No. 201, from a judgment for {550 
rendered against them jointly, in favor of +he appellee, 
Ts Schildmillier, in the county court of Rock Island County. 
The suit was instituted to recover for a death benefit, which 
appellee claimed acerued to him, as 2 gon of 2 deceased 
member of the appellant organizations. 

é It appear@ from the evidence that the father of the 

- Henry Schildmiller, was at the time of his death in 
good standing as a member of the agettert Cicarmakers 
International Union of America Local No. 201; and that he 
had been such member for more than fifteen years prion to 
his djeathm, which occurred on or about February 15, 1914; 
that undér the constitution and by-laws of the organization 
named, it is provided, that upon the death of such a member, 
a death benefit of $550 siall be paid to any person desig= 
nated in writing hy such member; or if he fails to designate 
@ person in writim such death benefit shail be paid to his 
widow; and if there be no widew, then to his minor children; 
and if there be no widow nor minor children, then to any 
relative of the ieceased member who, at the time of his 
death, is dependent for support, in whole or in part upon 
such deceased members 


It i clinabetin’ the deceased dii not designate any on. 
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in writing as beneficiary; ani that he left no widow, nor 
minor chiliren; but did leave surviving him, his son, the 
» who claims, that he was partly dependent upon his 
father for Pomerer ad — 
Two questions are raised on appeal, - first, that it 
affirmatively appears, from the evidence in the case, that 
there is ne joint liability of the appellants; secondly, that 
the appellee was not in any way dependent upon his father, 
the deceased membere Upon the question of the joint liability 
it is urged by appellants, that there zre two orzanizations, 
one national in character, and the other local; and that the 
National orcanization, and not the Local organizations, is 
liable. am Jvc evidence Rees the local orcanization 
is a part of the national orcanization; =nd under its peversied 
that the local organization collected for, and had the 
custody of tas benefit fund out of which death benefits were 
payable; andi the national organization controlled the fund, 
of which the local organization had the custody; that the 
local organization was prohibited by the byelaws of the or- 
ganization, from payins death benefits, excent by the direc- 
tion of the national organization. It is apparent, thet 
payment of @ death benefit is effected by the joint action 
of the two organizations; and that each had a constituent 
part to perform in order to effectuate payment. Under these 
circumstances the suit was properly brought against both 
jointly. (United Workmen etc. v Zuclke, 129 Ill. 298). 
We are of opinion, upon the question of iependency, that 


the evidence tended to prove, that as a matter o 


ry 


fact, the 
appellee was partly dependent for support, upon the earnings 
of the deceased member. The deceased member was 2 widower, 


and living with the @eperee, who was his only s ns“aet while 
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living with his son, and for at least two years prior to 


his death, = . + th — == 





carbs § O per month, for nine month 5 





of the year 


nett! (fle paid eres over to his Son paendethepanere- f-H° 
used Bemacseheee for the support of himself, his family and 


household, of which the deceased was a member. The earnings 
of his father was the only money, outside of his wages, 


which Ass ad or could depend on, for the sucport of .- 





himself and familyp 
was earning at the rate of {50 per 


required for such support, varied 





per month. The father while living wi es = 
ceived as a pary of kk this family expense, from the Yee 


not only food and clothing, but smail incidentals, such aa 


toebaccoe a a 


Appellants contend, 


42 


that 


cr 
Ww 


hese facts do not show, 

that appellee was even partly dependent upon his father for 
support. But we are of opinion, that they jo show, 2s a matter 
of fact, that the appellee was at least partly dependent upon 
his father, for support. Whether a person is dependent 

upon another for support, is a question of fact. It is not 
necessary that the dependenoy should be the consequence of a 
legal duty; but it isa sufficient if it be a denvendencot in 


8 a matter which 


ble 


fact. Whether there is such dependency, 
must necessarily be determined from the circumstances and 
conditions presented in each particular case. (Roygl League 
v Shields, 251 Ill. 250.) 

At the time of the death of appellee's father, it is 
evident, that the wages which he earned, to a substantial 
extent, entered into the matter of the support of anpelilese, 


and his family, The particular extent to which apposllee 
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was dependent is not material. It is sufficient if in any 
substantial extent, he depended on his father's earnings. 
One who is sustained by another, or relies upon his 2id 
in the matter of support, is dependent upon him to the extent 
of that aid. (Alexander v Parker, 104 Ill. 355.) 
We are of opinion, that the suit in question was propely 

apvellants 
brought against thexxysatisemxjointly; and that appellee, 
under the provisions of the by=laws of ‘he appellants 
organizations, yas entitled to the death benefit in question, 
as a relative partly dependent upon the jeceased member, who 
it is admitted, had been a member in good atanding for more 
than fifteen years. 

The judgment therefore should be affirmed. 


Affirmede 








bee = 


 UMG TAR 


» 








as at ie tnetottive et et 








‘Pe bata'y bike” ito. 5 ake 
-agatazae np pid no Sabeenes” = ee 


Sree! eee oe tee Le grote ence pemene deena) wor sant te BES Ha wine 


bis aid cog enties xO rredéage | wER 








tote od? ot mit cd “ #nebacgeb ak 


vielen ila nti akin nye nr be jr epemperegeammnarsinae oy 
( aae ate BOL t9hTEE v cohen iat 
ss > et Se erie cree <P" “hy SPY : Seperate Siete outa tee! Be Tin 
aap J aew morinenr a the edi dedt pe oe Hy 
j pertinent ‘ 





“e a aaretbeeie cet a 'y a; # Bey > 7 ‘atin ae 
7 2 TSAT BIT oY 4 
a in vComattA ae 


yw" 





STATE OF ILLINOIS, las 
SECOND DISTRICT. : I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
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seal of the said Appellate Court, at Ottawa, this _ 
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BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 19 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 68456 
Davis Milk Machinery Co. a Corp. 
Deft. in errors 
vs Error tc Grundy. 


A. De Tappen, Pltf in error. 


Niehaus, P. Je 

The Davis Milk Hachinery Co. defendant in error, 
sued out a writ of replevin’ in the circuit court of Saad 
County,against A. D. Tarben, pleantire in error, and Wy L. 
Avery, to recover podsession ofa ili filler, and @ vA 
bottle capper, wpfoh defendant in drror claimed wate unlawfully 


\ 
detained by pdintize in error, ani syid oe AV? es 


The replevin writ was served on -ti 





the propérty mentioned was taken from hid pone encls and 
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oe eee to the posséeasion of eee 7 -@TTrer s 


4X Of 
| we service was had on W. L. Avery, and the suit was after- 
wards, si efore the trial, dismissed ss to him. 
Se ee arena 4 filed a declaration in replevin, and 
to this declaration aided a count in assumpsit, declaring 
on a promissory note executed <ni delivered to it by W. L. 
Avery. The oase proceeded to trial by jury, who returned 
a veriict sustaining the issues raised by the declaration in 
replevin, finding the ownership Mane posse ssion of the property 
t~ eee TS 


ddscribed , to be in the jefendant—ir-trrer, and assessing its 


damages at #50. The court entered a judgment upon the veriict 


2A ne ye 


and directing that the jefencant in_etJor have and retain 
the property replevied; and that he recover of and from the 
plaintiff in error damages in the sum of {50., as fixed by 
the verdict; and the costs of suit. 

The plaintiff in error afterwaris, sued out this writ 


of error; to reverse the judgment; and as a basis for the 
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writ, anaes the following errors; "Firet the court erred in 
entering judgment without eppsarancs or plea by the plaine 
tiff in error, without issue being joined; and without default 
having been entered ageinst plaintiff in error. Second, 
that sald judgment is contrary to law." The reoord, however 
does not sustain the claim made by plaintiff in error, in the 
errors assigned. It showa, thet when the case was called for 
trial upon isauves joined by the parties to the suit, ths 
parties appeared by thelr reapsotive attorneys; and, that 
thereupon a jury wae called, and sworn to try the issuse 
joined; and to render a trues verdist in ascordance with the 
svidenss. 

In the absenes of a bili of gxeeptions aetting out 


~ xe 


aD 


i>) 
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the svidenes, it must be ; umea oonciugively, that the vere 
dict, whish the jury rendered’, was sustained by the evidence 
adduced at the trial. 

It does not appear from the record, that a forma 
Plea was flied, but thie cannct be assigned for error, if 
the parties y@luntarily prooéeéded tc triuwl without the fore 
mality of a ples. Issues could os joined rin the case without 
the filing of such a plea. It was heid, in one of the 
earlicsat cases reviey wed by our Supreme Court, that the ap- 


pearance of th 


ow 


parties in a case tried, cured Jefeects in 
pleadings ariaing from a failure to file apisa. (Brazzle 
v Usher, Beecher's Breeso, 35.) And it is the settled rule 
of law in this state, that if partiesa allow a suit toe go to 
trial, without filing a plea, or without formal issue; or 
without formal pleadings, the error is cured by the verdict. 
(Ross v Rediick, 1 Scam. 73; Armstrong v Mock, 17 Ill. 166; 
Spencer v Langdon, 21 Ill. 192; Kelegy v Lamb, 21 Ill. 539; 
Loomis v Riley, 24 Ill. 307; Devine v Chicago City Ry. Co. 


837 Ill. 280. Cook v City of Marseilles, 139 Ill. App. 536; 





ai barre tiv0o eft derit” ~etotts gakwoflot edt 
onieis ext yd welg to eoceteeqqs twedthw ” denise 
timstel gvoitiw base ;bentot gated syeet tvodtiw eTOTT 


























. .<baooe8 .toOrTS nit Viithlel¢ tentsne berets need 
tovewos ,ftooe1r aT "wal of yterinoo" er tuomybire hen! 
sit ai ,toxrze al Tiitaisiq yd ebhoan miete eft atpteye % ra on 
toi Bsilso asw sasd sd? aside tens sarc de #4, _ rbentacs « 

edt ,dive edt of seitisg att ud beatot aeuest moo 
tadt ,bas peyentod ts evitveasex x eiegt xe _boreagce ap 


ewe 


genes: edd yut od stows bis bert feo Sew Tui # nog 
! e" 


wit dt 2x esnebioocs ai to big? ed Sunt 8 yeba: t at bas 7b 


tuo gaiviss enoitqsexs io lild = to eoreeds act a Pe 


-tsv sii ted? ,vlevieulooes pesueeae ad Seyp tt onebive 
s¥ & 4 sf ecota : 

somebive oc? yd beatsteve suv .fetTehaet Vey, edd 
ofatad edt te bee 

: ae A an eoivis 

femtot 2 deit Drover ent? non? 78919 & ton as aI 

tt , TOTTI tot bengiess od forage side sad, ebeltt sey F 
=ws0Ot act trodtinv Lets: of babsenorg vibsstausey aeit ied 
tuedtiv seso silt nix bites Tey Lives Bevesl Re eS a to Bs 
sat to eno at ,bied wow #1 oselg 8 dove to petite 

-o6 odd dadt ,tuwod sine rque tuo » Xe, bowezver, ‘BeReS tes. 
at efoe sl beruo ,foisd oneo « ot ani srag. est, 12° PPS 

oa 


sfszerd) .seiq s efit of stuLiel £ mort pate ie. 2 Byes, 


i 
on] 
4 
is 
fio 
w 
rs 
| 
ios 
» 
nn 
ct 


df el ¢i oad (.85 ,onee7d e'tedpesd | sted 
G re desex 


of on o¢ tive © wolis asidzeg 2f tadt tote ext: at fa 7 

49 pevest Lento. feedtiv 20 olg 8 pabits tsiodt bw. at 
viett qf Berw> at terre oat egatbsolg Lara, 
elit TL ,doo v gaotsamip cet -meok ft at ie 
+ii1 LE Guat v ywoksd ;86L »£fT 15, saat gaa é 


‘oe 


* +i £ 4 . Vv: 
Vi ¥ ogeoiso ¥ endved 4V0E hae 





_amsi if fF Orr ee ars a wtt"\ yw «+ 


First Nat. Bank v Miller, 139 I11, 608; affirmed in 335 Ill. 
139.) 

It is quite apparent from the verdict of the jury, that 
the count in assumpsit, which was imorcperly eases to the 
declaration in replevin, was wholly disregarded in the trial 
of the case; and. that the issue tried was upon the allevations 
of the declaration in replevin. No objection was raised 
by the plaintiff in error, in the court below, to the imoroper 
joining of the assumpsit esukzd count to the declaration; 
and therefore this question which is argued in plaintiff in 
error's brief, is not really before us; and there is no 
assignment of error concerning it. 

The reoord joes not disclose any reversible error: 
and the judgment should therefore be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, ! ; 
SECOND DISTRICT. is 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
IN TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of ; ________in the year of our Lord one 





thousand nine hundred and__ wae <= 
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BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 10 1916 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6547. 
Herry Allison, appellee 

VE . Acpeal from boonce 
Belvidere Serer & Machine 


Co. ap pellante 


WA 


Nichsaus, Pe ate va 
. aS A 
The appellee, Henry Allison, a this suit to 
~ 
recover 2 valance. claimed 4 to be due nin, as &@ screw machine 


operator, for wages,” from the Belvidere Screw & Machine Co. 
appellant. The case was Soriginally brought before a justive 
of the peace, in Boone Couttty, where the acceliee obtained 
judgment for the full amount of his jerand, namely #68.60. 


An appeal was taken to the circum court, ania jury trial 


4 
x 
had, which resulted in a veriict in\favor of acoellee for 


7 * = ‘ : 
$50. The acpéeilant made a motion for & new trial, which was 
N 


overruled by the court, and @ judgment waa entsred upon the 
as 


verlicty from which juigrent the appellant phoseoute és this 


apoealde 


| It was conceded in the court bélow, that the dpseliee— “ 
Arjen gua \ =e 
had worked for as-«ttan¢é 196 hours, for which he had not 


been palds ani that the wages he received for such work was 


at the rate of S5¢ per hour; which would amount to the sum 
i Sel 788 ne Py Os, pear ae 
of $68.90; but sanslient claimed that the deseliee/ in his 
employment as a screw machine operator, in turning out some 
A i OTR: = 
wuasim bushings, which the ssseiient had a contract to manu- 
facture ani jeliver to the Fox Machine Co., had done some of 


his work defectively; which resulted in damages to *he asdele ~ 


he ap de i ae Oe car 
tent, to the amount of $37.45; 2ni sought to recoup these 
flo CZ j 
mages, against the amount admitted to be iue aesedie@. | 
{ ofe ery ew Pe as 
nope A os Tt 6 a ee ae ee ae a 
ASSei¢+e4+ comsen Mat the judgment should be re- 





versed, for two reasons: Fi because the verdict on the 
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question of damages 8 manifestly against the weight of the 
—— ee 


evidence; and secondly, that the court erred in piving the 


a ds 
first inatruction requested by the Loti! 
6 
Dt : urged, that the jury in their verdict, allowed 


only about one half ofthe amount of damages claimed in recoup- 


Ane 
ments and that the veri et in this respeot, 2 tim the 


weight of the evidence, because ¢here was no controversy 

f 
eas to the amount of the damages occasioned by the defective 
work; that inasmuch as the jury allowed about $13.00 of the 
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apse Pleat they must necessarily have done so becs use 





they, considered, that proved his case against 


ca r “ a “9 Pret s 4 Ms oes 
1166, 30 far es dJefegtive work was concerned, ani there 


being no dispute about Aa? 45 beins the amount of damages 


the jury, according 4p the Proos, should have allowed that 


/ 


sum in full. 
It spear Som the evidence, that the work which 
‘ciel ta to do with reference to the article manufactured 
for the Fox Mechine Coe, was to drill.ani rsam a hole ina 
certain part gf bushings; and the orocf tenaeto show, that 
the hole irdiied in some of the bushings was larcer than the 
ead aa of the. Fox Machine Co. cahled for; snd too 
large for/the use the Machine Co. desired 


bushings; and they were therefore returned 





the machine Co., ania credit was allowed 


for the sum of $37.45. 






d however sea, sustain the 


the proof amount of 





cost of the materisls and iabor on the 


5 a Den a 
manufaotureda articles returned to secssteme, was £37.45¢ 







but this altne cannot bé\considered, in fixing the measure 
the a pelilant has become repossessed 


/ 
of the manufacturéd artides. 
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Tet eee, Pte snscosent, the only witness 


who testified concerning \the value of the manufactured 
articles returned, paidg* thet the oniy valus which the ar- 
ticles returned would have for\sale , would be for junkg but 
he also said that he Aid not know how much in dollars and 


cents, the value ef the articles would.bé for this purnos:. 
7 ' AG 


There @& ud pydot th.t the articles might ‘OR wi ckt not have 
cal Wy 
any visas any other: pur’ cae. ’ pw 


. * cad s ~ . = 
Tie watter of what\ ine value of the articles xeturned 


Vid 


f 


to apoelient, and retained by it, had in igilars and cents, 


Waeu necessary factor inestinsting correctly the amount of 


é 
} 


damages appellant was entitled 05 and pee 


e 


1at state f 
uncertainty in the proof in that reg gard, the jury necessarily 
were left to conjecture concerning Was tgeture ef +the case; 
and this court is in the same preaigencnt. We cannot sey, 

yf \ therefore, that the jury did not drrixe at a oroper conciu= 
sion concerning the matter of ine damages; and clearly would 
not be justified in disturbing the ver fict of the jury on 
that accounte | 

Concerning the other error ascigned, appeltant claims, that 


ecpelise's first instruction, in the standard of comparison 
stated in the inetruction, omits the Siement Nof mechine men 
who are engeged in that/particular kind of worK";. ani there 
is force in the objection made concerning this défeot in 
the instruction; but /it is equally clear, that\the jury were 
not misled by this ¢rror, concerning the questions which they 
determined; and it/is manifest also, that the error could 
not have had any Sffect on the verdict of the jury, concerning 
the question off the amount of damages to be asseased 


| 
| in the satter gf app 


»sliant's recoupment. So the error was 
/ 
harmless, and the judgment should not ove reversed) on tha 


7 j 
account. 

The being no reversible error in the record, the 
judgment st wuld be affirmed. Affirmed. 
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STATE OF ILLINOIS, I ss : 
SECOND DISTRICT. ‘ I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and SSeS 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the’ State of Illinois: 

Present--The Hon. DORRANCE DIBELL, Presiding (uatice. 

Hon. DUANE J. CARNES, Justice. 7 
Hon. JOHN M. NIEHAUS, Justice. 
OE A 


CHRISTOPHER C. DUFFY, Clerk. Mt U Lelhe & 


E. M, DAVIS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
_AUG.1 9 1916 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6849. 
Benjamin Lounaberry, “appellante 
hited Apoe2l from DuPare. 


George Boger, Excr. appellee. 











writ of replevin ges sued out in 
Page County vy MMe anngliant Beniamin 
sorge Boger, as Executor 
of the estate of Albert Sm Jeceased, to recover the 


ossegsion of a promissory te for the principal sum of 


0) 


$1,000, which Se was donated to him by the 






is death; and which the 


rom him.| A demand had 


been made on the executor for the note in question, prior 


deceased, Albert Smart, prior to 


L 
Executor was wrongfully withholding 


te the commencement of the suit; and the Executor refused to 
give up the note, on the ground that it was a part of the 


assets belonging to the estate of Albert Smart jisceased. 
Ve ie Od ae 
The jieclaration tw in the usual form in cases of replevin 
reas on ore 


but a count in trover #as aided, The partes, pleaded not 
Ke4rhA A ettiiuet , 
guilty, non Non seebewet, 2nd 4lso pleaded a special 
A 


K darter das 
plea, alleginse property of the note in the seastee, a8 
\ 
tote of Albert Srart, deceaned. On the 
Fie tT 
trial of the case by the court, the acpektee found not 


Rxecutor of the ¢ 


© 


guilty, and the court reniered juigment in conformity with 
A DA ie a ttZAa 
. as - f 
this finding, and for costs, ugsinst the estat. So 
Neo FAR ne eee Oar nny ee 


the jujement rendered. 





The note claimed by 
taken in his life time, from the makers, Wi H. Herring, Wil- 


liam Brycs, H. W. Merten. G. 2. Heartt, and Joseph Batterham. 
Ay VAR Ann eLtanA, 8 [Pieye y 
- 7 n 


It wae ‘lated December 12, 1905. payable in one year after the 


date, and vearing interest at six per cent per annumg 
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= Far Sm, Q \ 
i v bee: edt teamtagns ,atsoo toi bas cgatbat? od 
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PT ceed 
and it me conceded, that unless the note by gift cause mortia 


O- 
Pessed to the (ac SEE it was a part of the ass 


A ors 
the estate of Albert Smart, deceased. 
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The deceased, Albert Smartm, was a bachelor, who, st 
the time of his death, ani ‘or 2 number of years orior thereto 
had lived on his farm, which was located in DuPage County. 

Sa _& CoG a cousin cf the jeceased, was nis housekesper. 
Seat int wa3 a brother of Sarah Lounsberry, hai also 
worked for the decessed a number of yeurs, as a farm handy 
and was so employed at the time of the death of the deceased, 
The deceased kept the note in question, with other notes, 
and valuable papers, which he owned his will ani some of his 
Boney; in a tin box, which he kept locked, in a secretary, 
or jesk, in his bed saat andi the keys for the locks on the 
secretary ani the tin box, were on @ ring, which the ieceased 
was in the habit of carrying in his trousers pockets) “uring 
his sickness, the keys vere kept in the same place. 

Two days after the death of the deceased, hie two brot hers 
with two other men, ar to the house of the deceesed, to take 
charsé of his effects. They found the tin box xsuatad locked 
in the secretary, ani the keys tc open it, were on the key 
ring as asual, in the oe of the trousers of the jeceased, 
in the bed Je aniwhen -the box was cpened, the nete in 

uestion was found among its contents, which consisted of 
Valuable papers, other notes cwned by the ieceased, to-sther 
with money in his pocketbook, ini his last will. The tin box 


and contents were taken possession of; by ‘he brothers, and 


FRR fk hee Be Rt cee 
ta rea 


then subsequently turned over to ae » as -Zxceutor of the 
estatee . 
Bhe legal que sane invoived in the case are practically 


< 


the same ag those passed Yron’ by this court, in the case of 


, AY 
Lounsberry vs Bocer, Exosuyor in 193 Ill. App. 384 . In 
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$o Seco att at 


~~ | indicates, that it was thie intention of 


that cése, notes ne to the one in controversy here andi 


gimilarly endorsed, were cinimei-by Sarah Louneberry, as 


\ ; 
a gift from the ijeceasei cauga mortia. This court belli in that 


ai \ 
case, that the gift wag incomplete because of the lack of ie- 


/ 


livery of the notes’ claimed, in ‘he life time of 


i 
ry 


1] 
@ 
Go 


eaged, 
[ ts 2niorsement on the note in question, when found in the 

tin box, by the brothers of «he jeceased, was aga follows: "If 

this note is not paid until my jeath, pay to Benjamin Louns- 


berrye (Signed) Albert Smart | This whent clearly 







lecessed, to have 


the title to the nete pass to the a peliant;after his death. 








ae ae in this esse seeks to establish a ielivery 
rh 
ft question by “he 





Snat about a week prior te the death of Albert 


i aca tf : 
Smarty he requested her ‘o call the 2.nezbeet, Benjamin 


Lounsberry, to the sick room, which she iidg and that when 


veo 
fy hand AEG 





— came, the deceaged saii to him, in her presence: 
“Ben, I jont think I will live many days andi now I will sive 
you a thousand dollarsa3 oni I want you te use it tow-ris the 
purchase of a home » ‘nd I will leave it with “arah) and she 
will give it to you efter the Tuneralg" and that afterwards 
he gave her the keys to the tin box, contsining the note 
and other property of the deceased, saying, "This is yours 
nowf Keep the secretary locksd , and after I am taken out 
lock the room, and let no one enter the room." She says, 
she then kept the «e¢s in her pocket, wet put the tin 

box back into the secretary, .ndi locked the secretary; that 
the jecease’i iid not .8k “or the kKsys again, nor have them 
after that Mmeg, that she kept the Heys in her PeRseesion, 
but unlocked the secretary to take out thines ‘or him, now 
and then, when he wanted them 


Ut Fhe tin box was not unlocked after that time3 but that 


just before the brothers of the deceased came to take charze 


, owe 
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of the effects of the deceased, sie dropped the kevs back 


into the trougers pocket of the deceased, where they found them. 


aunine this testimony of Sarah Loyhsberry to be true, 






it is apparent, thet if the deceased intended that the apvel- 
lant should ‘save the immeilate possession ani omership of 
the note, he would have passed it over to appellant at the 
time he told him ne Weula give it to him; and inasmuch, ag 

he did not do so, it tone to show that he did not intend 


Ny 


that appellant should Have “she note at that time. The iir- 
/ - 

ection that Sarah Lounsberry was te deliver the note to 

the appellant aftér the funeral, a1 So excludes tne infcrenoe 

that the jecenged intended the appellant should have it 

before death. 

Moreover the direction given merely emphasizes, «hat 
wag already exoressed by the endorsement on the note itself. 
The note was not aeparated from the other articles of srcperty 
in the tin box belongingte tne deceased; there was no real 
change made in the custody of the propergy in the tin box; 
and it is evident, that everything in the tin box, as well 
&g the tin box itaslf, remained und the dominion 2nd cone 
trol of the jeceased, until his igathe ~ 

To mike \e valid cift onusa/mortis the omner muat not 
only part with dhe possession,/ but 211 control ani iominion 
over the oroperty. (Barnum v Reed, 136 Ill. 388.) The 
statement wade oy bhe Neceased, to aopeliant, and to Serah 
Lounsverry, concerning tne cift, wes not accomoanied by a 
real change in his dominion or control of the note during 
| nis life time; nor ‘id it have the effect of transferring 


the ownership of thé note during his life. 


= — 


| In this case, As in the case of Sar&h Lounsberry, the cift 


| 
| 
| 


\ 


of the note was ‘incomplete, bec:use it iidnot pass out of 
the dominion or contrel of the deceased, in his life time; 
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and the intention of the donor is clear, that te iid not 

wish the title of the note to pass to the donee until 

after hia death. It was therefore an attempt to mike a dis- 

position of his property, to take effcot after death, which 
lis testamentary in its character, end not valid, because 

the requirements of the Statute concerning such a disposi- 

Ton of property are not complied withe 

We ure of opinion that the trial court properly found 

the appeliee not: zuilty; and’ that the propos tions cf law 

and fact held by the trial court, ufé not inconsistent 

with this eeneral finding; that, therefore, no error was 

committed, and the judgment should be affirmed. 


Judgment affirmed. 
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SLATE OF ILLINOIS, } .. 
SECOND DISTRICT. ea 


Court, in and for said Second District of the State of Lllinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. DuFrry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOR, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this so 





day of. in the year of our Lord one 


thousand nine hundred and__ ee ee 











Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundted and sixteen, 
within and for the Second District of the ale OLretilinois.< 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. 


Hon. DORRANCE DIBELL, Justice,. . . ~ | a 


6P f za Y 


CHRISTOPHER, C. DUFFY, Clerk. ~ 


E. M. DAVIS, Sheriff. : 








BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 10 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6252 
General Accident Fire & Life 
Assurance Corp. Ltd. 
ve Appeal from Peoria. 
Sophia Krekel, appeilee 
Niehaus, P. J. 


This ig ar\appeal from a judgment for $345 of the 







County Court ef Peor Ccunty reeovered bythe avnpoelies, 


Sephia E. Krekel, ag t the appellant, General Accident Fire 


d.f Tire claim for which the judgment 


reared 
Was rendered, é@ based cm an accident policy issuad by the 


Qe je et he. AA :% 


estétiant to gohn K. Krekel, for the benefit of his widow, 
he Tee Gteseads him in the sum of $300 asainsat the 

effects of boiily injuries caua¢i jir otly, solely and inde- 

pendently of all other causéés, by external and accidental 


means; exceoting however, suicide, while as 
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John K. Krekel, the inaured, was a salcon keeper in 
the city of Peoria, and lived with his family, in the rooms 
connected with and situated in the rear cof the saloon, and 
in the second story above it. The policy in question, was 
issued to him on the s4th. day of November 19143; and insuped 
him until the first day of January 1915. The policy crovided 
that the insurance sheuld be extended from month to month 
after the date mentioned, by payment of the premiums due for 
6ach month, on the first day o° each month, in advancee 

On the a4th. day of February, 1915, the deceased arose 
at about 5:30 in the morning, dressed and went downstairs, 
taking with him his revolver, which had been plsced on the 
dresser the evening before. He iescended one flight of 
stairs, which landed him in a little hall containig 


doors, (~ one opening into his saloon, one inte the kitchen, 


three 


te 


iS 


fi] Y - > 
and the other into the dining roomg fite went into the saloor 
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and from thers into the basement, where he stired up the fire 
in the furnace. . 2 
Both his wife and his motherinlaw testify that they heard 
the jeceased descending to the basement) « nd his wife testi- 
tiedy “that gne heard him come out of the basement, and heard 
his footsteps as he walked around in the saloon below; 
while he was in the salcon, she heard a souffle on the fleor, 
and in connection therewith, the report of two gun shots in 
rapid successione When she and her mother rushed downstairs 
they found the insured lying with his body parallel with 
and about two feet from the bar, his revolver lying about 
opposite his hips, and midway between his right hand and 
his body. The bullet wound had penetrated the left breasty 
and another bu_lét hole wae discovered on the inside of 
the side door leading to t:e outside of the building, which 
they discevered was open, or partly open. A chair had also 
besn overturned in the saloon. The revolver contained the 
shélls of two exploded cartridges, and showed the indentartion 
ef the hammer upon two others, which apparently had failed to 
explode. 
A declaration was filed, declaring specially upon the 
policy involved in the suit, together with an affidavit of 
}, olsin. The abstract however, ioes not set out 
the allegations of the declaration. To this declaration 
the appellant filed a plea of the general poe with an 
affidavit of merits to the whole of doseliaes demand, be- 
cause the insured conmitted suicides and that the policy was 
thereby invalidated. 
There was a fr 4a by jury, which resulted in a ver- 
dict; but the verdict wen) of out in the abstract. An 
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examination of the record, however, discloses the fact, 
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the appelles's damages at $345; and the ceurt rendered judg- 


ment for sauck amount, which is the udgment, from which 
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this appeal is prosecuted. Inasmuch as the allegations of 
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out in the abstract, questions pertaining to the 
issue by those allecations raised by the seneral issug, 
are not before us for consideration; nor are therg any 


Questions pertaining to the ver@ict, in connection with 


2 


the special interrogatories submitted to the jury, by the 
L 5 A 2 


appellant, before us for consideration; as the verdict is 


cf 


not set out in the abstract. From the pleadings sé% out in 
the abstrect, it is apparent hewever that the issue, which 


was tried and submitted to the ury was, that of the a 
y 
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leged 
suicide of the insured; and it is not important, which side 
had the burden of proof unon the iesues presented, inasmuch 
as there was no contest over the facts, and 2113 the eviience 
which was adduced in the case, was cffered by the appellee. 


The only question te be censidered, is whether the 


cr 


evidence tends to show, that the injuries which were inflicted 
upon the insursd, and from which he died, were the result of 
suicids, or were accidental. There is no direct evidence of 
tow the insured was shot 3 as to whether he shot himself with 
Suicidel intent; or whether he was accidentaily shot, perhaps 
in a scuffle with an intruder into his place of buginegs 
is and must necessarily be, a matter of inference “rom the 
facts and circumstances proven. We are of opinion, that the 

| jury were justified in the conclusion which they evidently 


} 
| reached, that the insured iid not commit suicide; ait any 
\ 
| 


| Tate, thers was sufficient evidence to justify this 
\ 
\ 4 P 
conclusion ad a reasonable conciusions 

Apoellant also assigns for error. that there was no 
proof of the notice to @ppellant, of the death of the insneei 


as required by the terms of the policy; nor any voroofs of 
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the death of the insured, delivered to the appellant. It is 
sufficient to say on this point, that the record shows, that 
the appellant waived formal proof of these matters, on the 
trial; end is therefore not in position to raise questions 
ecencerning this proof, on appeal. 

It is evident however, that the amount recover-d by 
the appellee, in the judgment, - namely, #445 is in excess 
of the amount that the appellee had a right to recover by 
the terms of the policy; which is limited to $300; unless 
the proof shows, that the insured maintained the policy in 
continuous force after its date, by the payment of the prem- 
iuma on the date due; in which case, appellee would aiso be 
entitled to recover five per cent of the $300 provided for 
in case of death» and for each consscutive month iwmedistely 
preceding the date of the accidente It will be observed, 
that two elements are necessary to establish the appellee's 
right to reocver the five per cent. mentioned; first, the 
maintaining of the polioy in force continuously; 2nd secondly 
the payment of the monthly premium on the date when it became 
due, which wae the first jay of each month, in advancee The 
insured pzid for two conseo tive monthe after the issuance 
of the policy, and thereby maintained the policy in force 
continuously; but he did not make nis payment on the dates 
when they were due, the firet payment having been made 
on the 7th. of January, and the. sscond payment on the @gnd. 
of February; both payments being made after the date, when 
they had become due. Unioubtedly, the purrose of this stip- 
ulation to pay the additional five per cent, was to insure 
the prompt payment of the premiums on the dates they became 

| due. The insured not having paid the same as required, ap- 
| pellee is not entitled to this additional five percent; but 
her right to recover was limited to the original amount of 


\ $300. 
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The judgment xa therefore is erroneous to the extent of the 


excess over $500. This, however, can be cured by entering 


@ remittitur; and the judgment is affirmed at cost of appellee 


upon condition that the appeliese enter & remittitur, reduce 


ing the amount of the judgment to $300, within 5 days. 


‘But if a remittitur is not entered, the case is to be reversed 
and remanded. ve 

ffirmed, on condition of the entry of a remite 
titur of part of the judgment. 


Appellee having entered a remittitur reducing the amount of 
‘ Dellars 
the judgment to Three Hundred ($300.) (the judgment is 


affirmed in the sum of $300. at the costs of appellee. 
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STATE OF ILLINOIS, t z 
SECOND DISTRICT. oa 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this = 
day of_ in the year of our Lord one 





thousand nine hundred and. 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the fourth day of April: 
in the year of our Lord one thousand nine hondred and sixteen, 
within and for the Second District of tne State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, presiajng Justice. 

Hon. DUANE J. CARNES, Justige. 
Hon. DORRANCE DIBELL, Justice. 
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E. M. DAVIS, Sheriff. / 








BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 1° 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6254 
<a a pape or rd State of Illinois 
ex rele ~\ appellee. 
Ve Appeai from Knoxe 


Fred Cutler, appellant. 


Niehaus, P. J. 

This is an appeal f a judgment of the County Court 
of Knox County convioting the avpellant, Fred Cutler, of 
bastardy on the complaint made by the prosscuting witneas, 
Icelsen Wilson, | 

The only evidehce offered by the orcsecution to suse 

tain the charge is the testimony of the complainant, and her 
testimony consists merely of the care statement, that she ig- nor 


n 


am unmarried woman, the mother of the child in question; 
coupled with an assertion, thet she had intercourse with 
appelisnty 2 2 that he #* the father cf her child. No 
circumstances cre related, that in any wey corroborate the 
compiaining witness in these statemente; ahe iees not state 
when the appellant had intercourse with her, nor where, nor 
undér what circumstances; nor whether there was one act 

of intercourse, or more. The ordinary incidents of time, 
and place, which are indisyensdble connected with the main 
fect to be sroven; and ere usually regarded as necassary 
élementa in fully establisging the fact of paternity, are 
entirely omitted from her testimony. 

The bare assertions of the complainant, that acoellant 
had intercourse with her, and was the father of her child 
were met, not only by the flat denial of the avpellant, 
that he had any intercourse with the complaining witness; and 

hat he was the father of herchild; but aiso by. other eviisce 
adduced on the part ofth endant, which militates strongly 


against the charge of paternity, as made against anpellant. 
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Miss.Clara Snacp, testified, that the seneral repue 
tation of the complaining witness is bad in the community 
where she lives; and thet from thet reputation she would not 
pelieva her under cath. Thies witness alse testified, that 
while she rewembered but one person by name, whe hud 
discussed the reputation of the complaining witnees 
she also r<-xembered other people talking about the vratter, 
whose names she covld not recall at that time. 

Mrs. Lucey South testified, that the compisining witness 
while pregnant with she child in cuestion, 
occasions, that one Claude Keffer was the futher of the child. 

And the brother of the appellant, Pamet Cutler, testified 
that on varicus ccecasions, and during the time when conoep-=- 
tion must have taken place, he had sexual intercourse with the 
complainant. 

All this evidence is in atrong contradiction of the 
general statement of %} 
lan¢t is the father cf her child; and goes as well te impeach 
her credibility. 

In a cave of thia kind, it le énoumbent on the proseeue 


tien to establish the chsarce of bastardy by 


3 . eo ny i, Sear me ee, a 
g y ne Weigay Of 
the evidences Mattes v The Peeple etc. les Til. Anp. 76. 


The weight cf the evidence in this case, howsver, ciearly 
ravored the appellant. A verdict in a bastardy case, that is 
against the weight of theevidense, should oe sat aside. 

MeGoy v The People eto. 65 Til. 441. 
The language of the supreme court in the c:se of Jones 
v The People etc. 53 Tll. 365, soplies with peculiar aptness 
to the case ab bar: "In thig case the putrtive f.ther tes- 
tifies, he never had sexuel intercourse with the comrlainant; 
anid, that he is not the father of the child; other vitnesses 
who aré not impeached, and seem to be of unquestioned cred- 


ibility, testify to facts contradictory to those stated by her; 






























fon bivow ode aoitsduge: tadt mort ditt hahtguaete aa - 


toi) ,boiiidest comix caentiv eld? .dt<o tsbay aed eve, 
ar bud odv .e@nan Yd Nostsg sme tus. betodmemsr, ede/ed 
; jesentiw gatnlalqsos sd? te meivsiuge: sedi Leaew 
-S ere 
exstisy off Iyods aerial efgoeq: redte boreduen: de: oes 
S ") a 
i 5 >= 
= senit fect te freoor fom bivoe eds esi 
€. revites # xon 
sasativ sninisiqnueo edt tert bebtitess fe2 woud oa 
beteagey so ist biel .~woitseup a2 Hilde sit 
sbEEGS iit Jo wedisl sot ser rotted obits “£0 
Seliitgast .telisu fommkt ,tosiisaqe edt to son Brae < oa ae 
* sig af eguede odi mise 
—pse> fein sett sot irks gh Ars spac! BS009 BUOETSY om te 
3 . . q 4 ‘ ao ah Ei i196 YROe 
edt dite: e two sped at isuxs 2 hea Sit .eoatg acilet one Teun m0. t 
- en? fiatice Gee eT 
deontel@ A 
eft to i9ivolisersaoo gnorte mt at sonst iv 
: . ; @t G4 Sad3 hs 
Lease eid ted? yanenttv gittebe: qmoo edt to toomatede ieteaeg 
, otS32i 8S BH ssonetemas, 
; doseqmi ov ifow @s G90 bare biids ted to ted ites eit ei ta 
+3 re ti = ait imiai 
y ree: Ts 
Pai a mit: Bs 
ss “Yoseet: sit no taedmsons st +8 bats atdd “9 e828 4 ries 
xepel 
ce to tdgisw sd? xd yotat asd ‘Yo egtade edd fuk idatsa “at mutt 
= = 9$mEs 
BE eGgh: 2ELP SH sors oiqoat acT ¥ aot tow saonshive: odd 
ae yitesio ,tbveved Peo sits at sens! tvs eet Yo aan eee 
~ : wre ‘OF 
s. ei geri .texo Ybistasd £ al Ser kieeey “A -tnatfeag & edt Le tovs 
si etnueme 
-6biee toe ed tivedsa eenebiveert? to tigter edt teal 
i itd 3 tase ‘ceo 
< Lan. £0T da .ote efqoed oct wv yosal i 


iaag. Otad eat 

: eset To sexo ot al fies sme tse edit ‘to epougasl sdT 
— in ebtugesedal 
*. aseentqs seliluoed ag fw Set AGas 88 oat, ea pore ctr ang tt 
of «te 


aot xodéat ovisecug edi ance aide are ‘rad ta. 8820 = 







S695 rai Woe - But 
| jtmanbeL moe att de te semuootstat Lauxon bad revea od 

—— ¥ < . © ] bid Fe » of to te rFa2t git? 
c: eosueud iv wit (bLido” eat 2o redts? edt - hg bre. 
aS ee me 9 . S ed vy o& wan iO 


 -sbeto bens Mtoovpni to eter meoe bee beso. 
" Saiatialess *y Soxe ther an vi tavetar to 


i 


soqed 


and, while she is not corroborated in any important partiular 
by any witness, we think the verdict should have been for 
the defendant. The case should go to another jury, and that 


it way, this judgment is reversed end the cause reranded."® 
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STATE OF ILLINOIS, \ ss 
SECOND DISTRICT. . I, CHRISTOPHER ©. DurFy, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this = 
day of = in the year of our Lord one 





thousand nine hundred and__ 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 


in the year of our Lord one thousand nine huadred and sixteen, 


within and for the Second District of the/State of Illinois: 


” 


f 
Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 


Hon. DUANE J. CARNES, Justice. 


£ 


Hon. DORRANCE DIBELL, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 19 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No.6856 

Michael J. Ryan appellee 
¥8 

John EF. Harty, appelliante 

Niehaus, P. J. 
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appellee arose, and upon which the appellant's icfense is 
based, there are but two witnesses, -- namely , the aovellee 
on the one side, ani the appellant on the other; that avpellee 
in sustaining his case, testified to the existence of faots 
constituting his case, ani there is a dircct denial of these 
facta by the appellant; ond that hence, this leaves avpellee's 


casé without a preponderance of eviience to sup-crt its. 


} While it is true, that the statements made by these parties 


|} respectively, concerning the matters in issue between them, 


'are jilametrically opposite, there were facts and circumsta neces 


A 


\ testified to by other vitnesses, which apparently contrsedicted 


the parties respectively, in some parts ¢f their teatimony; 


| there was aiso some evidence which may be considered as 


| correbative of their testimony in sone particulats. 


But the number of witnesses who testify in «a case, is 
not necessarily djeoisive of the question of oreponderance. 
If there are but two witnesses, and they testify diametrically 
Opposite, concerning matters within their personal knowledge 
Dies does not nécessarily result in 2 lack of prepondicrance 
"concerning the matters; the question of preponderance is 
"largely a question of the oredibility of the witnesses who 


Weeaere and = question for the jury. The jury are the 


proper judges to determine which witnesses are more credible, 
& 


or which of the parties to a law suit is telling the truth. 
(Shaw v The People 81 Ill. 150; Boylston v Bain, $0 Ill. 
383; Johnson v The Paple 40 011. Apps. 383; affirmed in 140 
Ill. 350.) 

It-is distinctly emphasized in Boylston v Bain, supra 
thet when « fact essential to a recovery, is sowrn to by one 
witness, and jenied by another, of apparently equal credibility 
it does not necessarily follow, that there is no prepondersnece 


of evidence; but in that case, there is a conflict of evidence 
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which it is the peculiar province of the jury to settie; 

and it is for the jury to determine where the weight of the 
evidence lies, under those circumstances; and having detere- 
mined the question, courts of review should not disturb 

their verdict. In this case, the jury, whe saw the witnesses 
and heard them testify, were in the best position to ister- 
mine where the truth lay; and this court cannot say that the 
jury were wrong in the conclusion which they formed. 

It is also urged by appellant, that inasmuch as the verdict 
was for $1000 and the appellee's claim was for $1106, it is 
apparently a soecalled com oromise verdict, and the court 
should have set it aside for that reason. We are of the 
opinion that the appellant is not in position to object to 
the yerndins, because it is not for as much as the appellee 
Claimed; and that there was no error in refusing to set aside 
the verdict, for that reason. 

The record ioes not jisclose any legal ground for rsversing 


the judgment in this case; and it should therefore be affirmed. 


Judgment affirmed. 






eee 
edt d4dt yan tonséo Faso  aldt bas permease: a9dvONes 
shemtol yartt doidw sotnwonoe dase 


guistsvet 101 fava ae ae seoloett ‘tom soot txooet eet 






<r eweeeL.hCU 


2a et 490 ‘edt ¥ 


Weige i 4 


or. oo noonsot 3688 





STATE OF ILLINOIS, ! ' 
SECOND DISTRICT. =e I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this = 
day of — - _in the year of our Lord one 





thousand nine hundred and ees 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Illinois: 


Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 
Hon. DUANE J. CARNES, Justice.© 


a 


Hon. DORRANCE DIBELL, Justice. 


CHRISTOPHER C. DUFFY, Clerk.) on 
E. M. DAVIS, Sheriff. i he “=X 








BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 10 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, no. 6277. 


Robbs Express Company, 


Appellee, 
“vo- Appeal from County Court 
of Rock Island County. 
Nickolas Ferkel, 
Appellant. 


Nichaus, P. J. 


The appellee, Robbs Express Company, commenccd suit in 
assumnpsit in the county court or Rock Island County against the 
appellant, Nickolas Ferkel, to recover $634.00 which it is 
claimed is due from the appellant on account of collections male 
by him for appellee, The decleration filed by the appellee con- 
sisted of the comnon counts, end an itemized statement of the ac- 
count sued on is attached thereto showing the total amout of 


collections of $634.82 cloimed. 


To this declaration the appellant first filed a plea in the 
nature of a plea in abatement, which the appellant verified by 
affidavit. This plea avers that the demands in the declaration 
arose out of partnership transactions; that the appellant, and 
-one Edward A. Lewis, acting and doing business by the name and 
style of Robbs Express Company, and in its behalf, entered into a 
verbal agreement with the sopellant to conduct the business of 
hauling freight to and from the several railroad depots in the 
city of Rock Island,and that the collections mae by him were for 
hauling done under the terms of this p-wrtie lar arreement, and that 
Lewis also made collections unter this asreement for which he haé 
never accounted to the avpellant, and thet Lewis had failed’ and ' 

ne 


refused to make such accounting, and that the rights and obligations 


of the perties with reference to the mtters alleged in tho 
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degleration could only he ascertained by 2 court of equity. 


The appellent,by leave of court, afterwards withdrew “is 
plea in abatement and filed the seneral issue, and a notice of sete 
off, which. was afterwards amended, In the amemied noti e of set-§f?f 
the appellont admits the collection of the 3634.82 scot out in the 
account attached to the decloration but avers that by virtue of the 
verbal agreoment.entered into by him with the Robbs Tixpress Compony 
he is entitled to one-half of the amount collected and that he is 
also entitled to one-half of certain eollections mde by the 
Express compeny for hauling certain wares and moevehandige from froinh t 
depots and warehouses to and from the Rock Island Arsenal, ané@ that 
un er this verbal contract collections made in conformity therewith 


by the Express company it is indebted to him in the sum of [1522,46. 


There was a triol by jury ad at the conclusion of all the 
evidence ta tie case the court, on motion of appellec, directed the 
jury to return o verdict for the aypelles ond assess its doamares at 
3634.82, which was accordinely done, The appellant thereupon made 
Fe motion to set aside the verdict and for a new trial, which motion 
was overruled,and the court thereupon entered jud ment in fovor of 
the sppellee for the smount found in the verdict, ‘rom wich judg ent 


this appeal is prosecuted. 


The principal error assigned , and one which embraces all the 
questions for determination on tois spveal, is thet the:court erred 
‘in directing the verdict,and thst the court should have submitted to 
the jury the question as to whether or not the appellant had a verbal 


contract with the oppolleo, as claimed in tho pleadings. 
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that in his judgment the written con- 


Concerning the hauling which ‘he appellant vas to do unier 
the terms of the written contract the contract itself would be the 
best evidence, and its terms in that resard could not be varied or 
chanzed by verbal festimony or conversation. It is well settled 
that a written contract unambiguous in its terms cannot be varied, 
eontradicted or modified by parol evidence of anything that occurred 
at or prior to the time when such written contract was executed. 
(Schneider v Sulzer, 212 Ill. 87) 

The terms of the written contract did not limit the hauling 
to be done by appellant to government owned materials ani supplies 
but included all the havling the Express company had to do to and 


from the Rock Island Arsenal exclusively. 


The sppellant's alleged verbal anreement cannot be considered 
a¢ having the effect of modifying or changing the terms of the 
written instrument in qualfifkins aan limiting the amount or kind of 
hauling which was to be done unéer its terms to and ‘rom the arsenel; 
and inasmuch as it clearly aepmars that this alleged vorbal asreement 
or understanding was contemporaneous with the making of the 


written contract and before its final execution, such verbal agreement 


acd 
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would be cons a of law, as merged in the written 
instrument.  suprene court emmounced in Grubb v Milan, 

246 I 11. 465," x written contract was entered into betwoen the 

pax pies in which they set down what had been agreed upon between them. 
In 2 “es act sion on the contract it is presumed to have con weined the 


x =e 
ape eercenent end the various conversations voloting GO 












the 5 oc matter were merged in the written contract," This is 


the well, 1 settled, doctrine of law in this state. ( Graham v Saviier, 
165° eal 953 tome of Kane v Farrelly, 192 id. 521; Telluride Power 
and Ireneniseion Co. v Crane Co., 208 id. 214; Schneider v Sulzer, 
_ Pel: 
supra.) 


a 


vo 1d entor into 2 verbal understanding conceming the hauling 


. 
“While it appears entirely improbable thet the appellant 







7 of “merchandise and material:, with the appellec, different from 
the written contracé in regard to the same matter and under con~ 
ow: 


_siderstion at the same time, yet assuming that the conversations 






: ee erat to by the enypellant with Lewis, the president of the 
“Express company, did actually occur, they must be considered as 


7 merged and included in the written contract; nor can they be con- 


sidered as in any wey varying the terms or legal effect of such 7 
written contract. The only contract, ee ae that Gould 

i‘ he considered as bearing upon the issues in this case was the writ- 7 
ten contract. The court properly held that the alleged verbal : 


agree! nent aid not sustain appellant's claim of set-off, and thet 







he had not established any legal richt or claim to the money col- : 


lected; hoving admitted that he collected the amount stated in 
- 
appellee s deélaration and accowmt, the court properly directed a 







ordict for this amount. 


“The judgment should be affirmed. 
’ Affirmed. 
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STATE OF ILLINOIS, : 
SECOND DISTRICT. = 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. DurFry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOFP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 





day of_ as _in the year of our Lord one 


thousand nine bundred and _ EE 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 


in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State Of ll lings: 
7 


Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 
: 








Hon. DUANE J. CARNES, Justice. — 
& 
5 
Hon. DORRANCE DIBELL, Justicey mir, yj = 
kd CR LT 9 
CHRISTOPHER C. DUFFY, Clerk. : 
E. M. DAVIS, Sheriff. : 
_ i A 
: jo 
é 
7 
j 
j 
Ei 
BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in 


ANG 10 1916 


in the words and figures 


the Clerk’s office of said Court, 


following, to-wit: 
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Gen. No. 6148 
William C. Siegert, appelies 
vs Avpeal from LaSalle. 
Public Service Company of Northern 
Illinois, a Corporation eni the City 


of Ottawa. appellants/ 


Carnes, Je 

This is an speeal from a judgment of $2500 for the 
plaintiff in a suit prosecuted by William C. Sierert, the 
appellee, ageinst the City of Ottawa, and Public Service 


Company of Northern Illinois, a corporaticn to recover for 


a“ 


injuries sustained by eppellee by reason of en slleged unsafe 


er 


condition of a bridge on & public street of the city. 

The Illinois river bridge is 942 fset long, witha driveway 
24 feet wide, anid was on July 8, 1914, the day in question 
the only means of crossing the Illinois river in the city 


of Ottawa. here was a large amount cf travel acress the 


bridge including interurban ani street car traffic. There 


¥ 


was laid along the east side of the wagon road of the bridre 
extending into the driveway about eighteen inches from the 
Side of the bridge an eight inch gas pipe used by a=.) 
Public Service Company, leid in sections joined by a flange 

or expansion joint projecting two inches, so that the iiameter 
of the pipe and flange was about twelve inches. This pi 
was elevated « féw inches above the level of the floor of 


the bridge on a cement foundation, but sxkanding extenied 


+ 


beyond the base on which it rested. It was not coversd or 


e 


guarded in any way ani the flange or expansion 


constructed that a wheel acraping alone the side of the 





pipe would cutbh on the flange. 


acquainted with ani accustomed to the use of this bridge. Is 
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“OH «eghiz’ elds jo saw ect of Bemetevons Bi 


drove onto it with a horse that was somewhat afraid of 
cars and met a street car.His horse shicd to the east as 
the car paased him, ani just then another car came upe The 
horse becoming more frightened veered to the east ani started 
to run. The left wheel of the wagon struck arainst the ga 
pipe a few feet from a flange. The wheel glid along until 
it hit the projection of the flange. The wagon wea thrown 
into the air by the force of the impact and appellee thrown 


out ani ingured. 







no substantiel error prejudicial to the an 


aed 


in the givine or re 








of instructis No error in pas= 







sing on the introduction ig sugesstede Appellee 


suggests err giving instructions for Z>sellents, but 


eae ones érror is filed that question ae vefore 
The court instructed the jury, at the instance of appei- 
lents except as mojified by the insertion of the cisuse in 
parenthesis, as follows:= "Tixt while it is the ijuty of a 
city to ms@ reasonable care to kcep its streets in 2a reason= 
ably safe condition to drive upon, it hes the right to devete 


a 


the sides of the street to other useful public purvoses. 

It muy cotetruct sidewalks of a higher grade and cttters 

ox a lower grade than the driveway, plece curbing on the lins 
of the guttersm, erect hydrants ind authorise tne «rection 
of hitching posts, telephone, telegraph ani clectric light 
poles and the laying of water ani gee pipes (srovided tha’ 
in so joing the streets remain in s ressonabiy safe condition 
for public use.) It may thus to a reasonable extent ani 

for & useful pukgmgamg public purcose narrow the iriveway in 
exclude teams and horses alto-ether from the siiss of the 


streets." Gs 


Appellants object te the modification. We think the instruce 
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tion as modified, is a fair stutement of the law applicable 

to the case. It loes not mean as appellants arpue, that 
there is an imperative duty onthe city to keep its streets 
ina reasonably safe condition for public use that is not 
answered by exercisimg reasonable care in that matter, but 

it joes mean that a city is not as a rule justified in devoting 
the sides of the streets to public purcoges that will render 
the atreets unsafe for public use. The question in this 
case is similar to that in Brennan v City of Streator, 1658 
Til. App. 134 affirmed by the supremé court in 256 Ill. 468 
As said by the supreme court - "The question srisés in each 
case whether the obstruction is of such = character that the 
passenger using the street or the saidewalk in the” ordinary 
Way and using ordinary care for his own safety is exposed to 
an unnecessary ani unreasonable risk." 

This is @ question for the jury unless the circumstances are 
such that but one reasonable answer can be meade. In the 
present oase we regard the circumstances such that reasonable 
minds might differ in answering the question, therefore it 
could not properly be withirawn from the jury by a iirsotei 
verdict. Yet the trial court was charged on the rotion for 

@ new trial with a duty to determine whether the verlict was 
manifestly against the weight of the evidence, and we are 
required to review the juigment of the trial court in refusing 
to grant & new trial on that ground. The majority of the 
court are of the opinion that the eviijience loes not suport 
an affirmative answer to the question as stated by the suprere 
court above quested, and that the ends of justice require the 


submission of-the facts to another jurye 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. sta 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of : ________in the year of our Lord one 





thousand nine hundred andes 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, aar:. | 

Hon. DORRANCE DIBELL, Justice V | 

CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 1% 191 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 624, 


W o «ade ie Cloud ’ 
Appellee, 
aVo~ Apre al from Iroquois. 


We He Hogle and 
Frank A.Gilbreath, 


Appellants, 


CARNES, Je 


We L. licCloud, the appellee, sved W. H. Hogle, the ap- 
pellant, and one Frank A, Gilbreath, in an action on the case 
for fraud and deceit in the representation of title to a tract 
of land. There was a jury trial and a verdict of not suilty 


directed as to Gilbreath, and verdict and judgement again t ap- 


pellant for $834.87, from which judgement this appeal is taken. 






The facts disclosed by the evidence #me subsjantially 









as Lollows:-~ 


was a dealer 


fore May 7, 1910, owned one himdred twenty acres of land in 


Mississippi, subject to a, ll 


Issagquena County, 


Or) 


mos On th l da bE 





he gave & second nortgase on the land to one Sam Finney to secure 
an indebtedness said to habe grown out of bucket shop transactions. 
There being default in payment of the mortgare Finney 


the equity of redemption in a proceeding in the chancery court 
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Issaquena County. The record of that court shows that on De- 
ecember 6, 1911, thore was a finding " That publication has been 
duly made in the manner and form and for the time required by law", 
and Gilbreath and his wife, the defendants in the suit, were de- 
faulted and the bill taken ss confessed against then. The next 
day a decree of sale wasentered barring the defeniants' equity 

of redemption upon the making of the sale. The sale was mada 
pursuant to the order in the decree to Sam Finney for $500. which 
was approved by the court July 17, 1912. More than a year . __ 
afterwards, August, 1913, Dee offered to trade TP - 
Gilbreath's supposed equity in this land for an automobile valued 


at $1650. stating positively that the title to the lend was in 






4 ——y © 
A bergain was made one DME signed a memoranda in writing 
in which he agreed to furnish a deed of conveyence from the 


owner of the land to LEG? «8 to clear the land 


cumbrance and pay $650. in cash for the automobile. 





inquired about the value of the land and the anount 


f 


— y norteage ,which he learned was $261.05, sm 


) wo Vers 


yA 
pepe procured Gilbreath and wife to convey the land by warranty 








deed 66 a bject only to the me eset Dorboose, 
and on COG. check covering the $650. cash payment and 


the $261.05 necessary to pay and discharge the nortgage, and took 
Y ‘e P) 25 jamh o Dd 






the automobile. 





=_— OM-id the mortgage and sent a release 


with his deed to Issaquena County for record ani did not discover 
for several months afterwards thet he had no title to the land, 


on 


— s¢ had traded Gilbreath an o1d automobile for his supposed 
equity of redemption, and say@he had no Imowledse of a second 
mortgage and that he procured the dced direct from Gilbreath and 


wife to McClaud to save a recording fee, and for no other purpose; 
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that he supposed there was no other encumbrance on the land, 
though Gilbreath had before told him there was a judgment asainst 
him down there in Mississippi but it was for a gambling debt and 
was not good; that he did not tell - about the judsment 
because he did not gonsider it valid; he always unferstood a 
gambling judgement was not sood, and that Gilbreath had told him 
thers wes no service on him; and he took Gilbreath's word that 


the judgement wes imvalid. 


John P, Pallissard, a lawyer who was representing Gil- 










breath in the trial of thts case, was called by a8 





witness and testified that he prepared the deed from Gilbreath 
and wife to/mosebied ot efeetmantis instance, but thet at sometim 
prior to that transaction ape “t had come to him to inguire 
about the land and said Gilbreath had sugerested that he do so. 
Pallissard at the time knew something about the title and Imew 
about the Finney mortsase,. He testified that he went into the 
title pretty thoroughly in his discussion with Mra. that 

the Finney mortgece may not have been mentioned by nane but it 

was mentioned that there was a second mortgage. 2teZ — denies 
this conversation and denie@_that he was ever informed by anybody 


before the deed was made that thore was a second mortgage on the 
land * Vg} . , 


Whether appellant kmew of a second mortgase depends upon 
the credit to be given to Pallissard's am appellant's testimony 


knew 
as to that matterl That he /there was a second encumbrence, 


valid or invelid, appears from his own testimony, and there is no 
question that he told appellee there was no encumbrance other than 
the railroad mortgare. The jury were warrented in believing 
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aioe 1 instead ss sppoltent: af in their jx aguent he wss mare 
7 ~ 
worthy of be! ief, end eppetiont can hardly be excused for stating 





that th nore Wes no second encumbrance when he had notice that there ~ 
vitae’ | judguent based on a gambling debt on the ground that he sup- 
pos 304 » as m ater’ ie Law, such a judgment would be void. It 

the oreforo ‘follows ‘that apy pel lant made a material aeataieas to 
ppelico is re title of the land that he knew was false or hal — 
= good reason to bolieve wos true. It is conclusively proven 
that appelies e believed the representation and acted on it, and 

s induced thereby ce trade for the land. Under the cirowmstances 
cal mo think appellos should be charged with negligence in - 
“ac sting on thot statement. Therefore appellant became liable to - . 
ls 5 gpellec in on action for fraud and deceit, and if there is no 
“evbatentia error of law in the record the verdict and judgment Was : 


roperly een against him. 
_ 


on 


: 
Appellant objected to the testimony of Pallissard on the 
-STo ound thet he was an attorney acting for Gilbreath im the case; 
a 
‘also on the ‘ground that he was enplayed by Hogle “$0 draft the deed 






7 ‘from Gilbreath and wife to appellee and whatever was there said 


7 wes: “privitocea, Te law is well settled thot while it is un- 
‘othical and bad practice for a lawyer to act as both ch inl ttot 6 and 
witness ‘in the sane case, still he is not disqualified as a wit- 
‘ness, As to the other objection Pallissard testified to nothing 
thet ocuurred at the time he drafted the decd that had any bearing 
: on the question of appellant's prior kmowledge of the title. Tt) 
is chew efore unnecessary to discuss the question whether he was 
CAnquats tot from testifying to a conversation that ocuurred 

; hat timo. His evidence as to appellant's Imowledge of the 
second nortgage vale ited to a time when it is not claimed he was 
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We conclude that his testino 
DY » 


ane foreclosing that negara: and the deed to Finney - 
made i ae appointed by the court rey to the — 
decree. ” be was objected in thecourt below to the authenticated : 
cons of ‘the nortoase that it wes "Not proprly certified and incon- 
2 Le’ o end immaterial : The attestations are not full enough." 


The trouble pointed out here is that the certificate of the 


: 
: lork recites that he is ex-officio recorder and the certificate a 
of the Judge fails to recite that the clerk is also recorder. We 


Lov 


are | inclined to the opinion thet the ob jection sufficiently 
ss nted out that defect and that it was error to admit the record 


‘of the mo ortgase. The objection to the authenticated record of 
the 4 eed made by the commissioner to Finney was " For the reason 
that there is no law of the State of Mississippi in evidence 

showing thot the courts of thet state had the paver to sppoint : 


a commissioner to make sale of this land, nor any law of the state - 





offered in evidence showing that the proceedings under this 7 
7 exhibit are accordins to the statute of that state, or that the 


- court had jurisdiction of the officers and the subjectmatter to 7 
"proceed as therein stated." This objection did not point out 
the defect here complained of and we are of the opinion that the - 
court =e not err in admitting that record over. that objection, 


“me ant thenticated copy of the record of the foreclosure proceedings 
_ 
- objootoa to on the ground that it did not show parsonal sertice - 


an 
mnie defenimts and that there is no evidence showing wheat the 


eee ihe State of Mississippi are, or that service could be 
: ie 
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had apen the Cet an Je by publication as therein siown; that %} —_ 
is no evidence: a unter | the lews of the State of ifississippi showing — 
that the ¢ —- had jurisdiction of the defendats or of the subject. 7 
mer ttor. 1 — was no objection to the regularity of the certi- 
a Leates. 5 Appelient 's argument here is that there being no evi- 
be tence of che laws of Mississippi the presumption is that they 

E ‘Grothe sano as the laws of Illinois, and that the decree is bad 
‘ a 1 not reciting an affidavit supporting a publication and in not 
showing ¢ 


aes 
iO +" —_ 4 : ——_. > ; . 2 
_* ‘The attack on the decree is collateral, The rule is ae 





thet summons was issued and returned "Not found!®, 





iz 


different in cases of direct attack. (13 A & B Ency. 999) A 
| foreign judgment which is valid where rendered my be enforced in : 





another jurisdiction although it is not founded on personal services 
(40) ei Wheve the copy of a record of a sister state judgment a 
7 waten 44 is. Bee to enforce shows that thecourt rendering such * 
7 Judgment vas 0 county, district or circuit court with a presiding - 
= guage, a a clerk and a seal, and therefore a court of record, it may 

be presumed that the court was one of general jurisdiction," a 
-  (1b,997) 1A presumption of jurisdiction obtains where a court 
of general jurisdiction procesds to litigate Giaeuaee unless 7 
there is a showing in the record that there was no jurisdiction." - 
> | (Forrest v Fey, 218 Ill. 165) In pleading a foreign judsment 7 
of a court of general jurisdiction it is not necessary to set _ 
out the facts or laws conferring tes etran which will be pre- 
suned eat wax and can bo controvertod only by clear and full et 
« 8 Oye1552) In an action on a judgment recovered in another 
state, it will be presumed that the court hed jurisdiction of the 


“subject. mattor and the parties in the absence of proof to the 
cont trary, although the record may be incomplete or ambiguous on this 


point. say 23 Cyc. 15! Te VanlMeter v ea 148 Ill, 5363 ge 
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v Renick, # AA. rl. 202) In an action of debt on a judgment of 
enother state by 2 ae of general jurisdiction, the record bein= 
si. lent as to service of process, the judement is prima facie 

an den ce of Jurisdiction. "Nothing shall be intended to be out 
of he juri isdiction of a superior court but thet which syecially 


an : — i 
appears to be so." (Dunbar v Hallowell, 34 Ill. 168} Seo also, 




















prove the contents or existence of a ‘aietentt ofa sister state 


a euthenticated copy of the judgment itself is admissible in 


att immed in 234 T11, 246) A Suigment iv rem bya court of vom 
potent jurteaiesion in one state cannot be collaterally assailed 
in ‘8no tne, ( 23 Cyc. 1591) Where a judgment has been obtained 


iy nee remered. ( Welch v Sykes, 3 Gilman 197; Bameler v Denson, 

ae 

A Scamnon, 5363; Horton v Critchfield, 18 Ill, 153; Firemen's Ins, 
ey 

Co. 7 Thompson, 155 T1l. 204: ) It is true if the record dis- 


“elosea want of jurisdiction the judgment would be treated as a 


" mullity, but we conclude, under the authority of the above cited 


Cases, that the recital in the record that there was due service 


a 
ie 


by publication cannot at least be taken as showing a want of 
service, and that in a collateral attack it is not necossary that 
the record should show either the laws of Ilississippi as to ser-= 


vice by publication or that every individual steh was taken that 


( ‘Gund: secede 14% Ill.App. 49, 52) Where it is sought to 


evidence, ani sufficient. (Chamberlain v Britton, 136 I11 ADD» 2905 


a 
ea’ is. * strong legal presumption that the court had jurisdiction 


vend that it proceeded conformably to the laws of the state in which 


oe of Illinois require to make a 00d service by publication. 
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the eta quest one 7 


a 
it a objected that under the instructions of the court the 


val ue of ed eutomobile was taka as the measure of damages, and 
not ee velue of the Mississippi land. We think there is no errpr 
in | nis respect. Appellee parted with his automobile. ‘there is 
ne qnostion a out its ‘value. That part of the consideration rest- 
ing on the Misstssipet land entirely failed. In an action ona 
contract where the vengor roebives nothing for his property because 
of failure of the vendee to deliver the agreed property in ex- 
es ge, he is enti thea to recover the value of his goods.( Boone 
“vy Wot, 195 Ill, 365) If appellee had received any title to the 


mn 

lan nd 1 ond shad Lost through the fraud and deceit of appellant a 

7 7 a 

aa of ‘the value thst ce should have received, tha the pro= 
: - S o% / 


ese iry world have beon as to the value of the land and what 
i: Serre he lost. The rule in covenant is that for a total 
"breach of the covenant of seizen, or 500d right to convey ,where 
: nothing passes by the conveyance, the measure of damages is the 
‘amount of consideration paid and interest. ( Horne v Walton, 117 I11. 


: 150, 135, ‘olting 2 Sunderland on Damages, 257, and Frazer v 
= 


Uddnavriders of Peoria County, 74 Ill. 282) It is indicated in 


— 
m7 that case ( Horne v Walton) that the same rule applies in action 










for fraud and deceit. 


7 
7 ~ Appellant's objections to the instructions are covered 
by what we have already said, If the judgment must rest on the 


tostinony « of Pallissard contradicted by that of appellant as to 


epolient's knowledge of the second mortsace, we still are not in- 


~ 


elin eee “disturb the verdict of the jury based on Pallissard's 
7 
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only simple justice if he did not know of the encumbrance that he 
should make good his undertaking, But in bringing the action in 
this form appellee tmdertook the burden of proving frand and 
deceit. The jury found a verdict in his favor on that issue. 
The trial court approved it, and we see.no good reason for dis-= 
turbing it. Finding no substantial error in the record the 
judgment is affirmed. | 

Affirmed. 
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STATE OF ILLINOIS, ite 
SECOND DISTRICT. Cees 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this ___ 


day of in the year of our Lord one 





thousand nine hundred and : a 
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AT A TERM OF THE APPELLATE COURT, ~ f 







Begun and held at Ottawa, on Tuesday, the 


in the year of our Lord one thousand ning hundred and sixteen, 
within and for the Second District okie State of Illinois: 
Present--The Hon. JOHN M. NIEHAUS, Peeeibine Justice. 
Hon. DUANE J. CARNES, Justdee. 
Hon. DORRANCE DIBELL, Justhice. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
ABE 3 9 191 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6694. 


Fred Pierce, appeliese 


rb 


va Acoeal 
Villace of North Utios, appeliante 
Carnes, J. 

Appeliec Fred Pierce, claims to have veen employed by 

the appe iant Viiiage to aid in the cusrantine cf one 
Cyrus Young afflicted with smell poa and confined to a house 
in said village. He saa suci appeliant before a justice of 
the peace for thirty four dayse( service at $3.00 a day, 
$102.00 the contract rploé, and had judgment there for 
that amount. The village appealed to the circuit court where 


~ 
32 
are 
nae, 


1¢@ had judgment on a verdict for the aame amount. The vil 


--! 


proseoutes this appeal ani asks 2 reversal on the ground 

that the court errved in refusing a peremptory instruction 

for the defendant, anid that the verdict is against the law 
and the evidences. There ig no criticiem in its brief ani argue 
ment on any ruling in the introductionof evidence, or civir 


or refusing instructions excert the peremptory instruction. 


Appellant's theory of the law is that under our 


iy 


Statutes cities and villages are liable for quarantine expen- 
ses, but in no event ia a case of thie kind could they become 
disable for ithe expense of ntraing; that if Young had money 
or property to pay for his nursing it was for him to do so. 
If not, it was a county charge under the provisions of 

paragraph 54, chapter 107, Hurds Revised Statutes. The 

decision of this court in City of Spring Valley v County of 


Bureau, 115 Ill. App. 545 is cited with other cases in support 


a 


< 2 eae & my p= be hwy 4: Con wy + vo S mw a 2 , at 
of that position, which, without further iiscussion we will 
fe 7 — ; 3 S49 “ea liant 1 > i}. ; He a = 
assume to be the law. Appellant says Lhat the services per- 


formed by apoellec were ag nurae or attendant and were not 


such as the village was smpXowered te contract for; therefore 
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without controverting the evidence that anpelleewas em= 
ployed by authorized officers of the village to perform the 
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n o€ no 


Qa 


re 


services at thet price, it insists that there o 


recovery because of a want of authority of the village to 


make such a contraecte 


¢ 


It appears that Young was sick with small pox in a houge 


in the vilisge; cnat[$ne house was Guarantined oni, aeesites 
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and the patient. 
food and remained in the house making sure of the desired 


end that no ons should be permitted to cams 


b 
w 
3 
3 
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3 
ce 
1D 
a 
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co 
cr 
> 


the sick mane / It seems to us that whatever terms were used 
in the employment of appellee by sppsllant thet it meent tha 
his services should seours & gquerantine. An effective 
quarantine could not have oeen carried out without some one 
doing substantially what appellee did. While the facts of the 


case present a question of some difficulty we jo not think 


cr 


hs presumption from those facts that aprellee was energed 
and employed in 2 quarantine service is so manifestly against 
the weight of the evidence that we ought to disturb the 


veriict. The judgment is affirmed. 
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STATE OF ILLINOIS, \ e 
SECOND DISTRICT. EB. 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. DUFFY, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this = 
day of. _in the year of our Lord one 





thousand nine hundred and ———___—__—_ 











Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within. and for the Second District of the State of Illinois: 


Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 
Hon. DUANE J. CARNES, Justice. 
Hon. \DORRANCE DIBELL, Justice. 
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CHRISTOPHER C. DUFFY, Clerkéy 


E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
. an 101 a 
AUG 10 1916 the opinion of the Court was filed in 
in the words and figures 


mune WClerk’s office of said ’°Court, 


following, to-wit: 
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‘Way Conpeny, 


Henry Ge. Heren, 
Apvellec, 


<Vo- 
Illinois Central Railroad 
Company , end 
| Peoria & Pekin Union Rail- 





Appeal from Peoris. 


Appellants. 
CARNES, Je 


Appelice, Henry & Heren, sixty-five years of oro, 
in May, 1913, was, and had been for sany years, in the 
empjoy of the Seoria & Pekin Union Railway Compeny, one of 
the appellants, as 2 section man. That company owned 2 
yerd with switch tracks in the vicinity of vesley City. 
Illinois. Whe cther s-velimnt, Iilinois Central Radlrosd 


* 


Con , @8 lessee, operated certain trains orer id trocks.s 
? 


Appelles was thorous: faniliar with the yard and the 
eS .) 


mamier of operating trains thegcin,. After daylikht on 


the. mornins in question iz the course of is esployuent 
A sey 2 


he tas going to the tool house vwelking on*#2% besten path- 
- 2 oe) = E ~ 


way between tracis "8S" and "9", in said yard. vhea he 


was from one hundred to three hundred feet ( as variously 


estimated by witnesses) from the tool house an Illinois 


Central freicht train of trenty losied cars opnro:ched 
; ¢ ay 


fron the rear, runing northward on track "GS". Appellee 


had to cross that track to reach the too lhouse. He cleains 
that the train stopped when the head of tie eogine ves sont 
even with hims thar 2 semaphote about tere hamdred Liftty 
feet north af the tool houses wee up es a siemal for ths 


train to stop, 2nd that trains usually stopped at about tist 


f 
‘Place in ob@dience to thot sisnalg th t he conelucod it 


was safer to cross track "8" ahead of this standing trein 


than to proceod elons this path between trocks "8" ani "9" 
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thot ond ears ston@ing on track "9"; that therefore he 
walked up this nath about seven feet in frmt af the pilos 
of the ongine and tarned to cross track "8" when the enrine 


the width of the train he was struck and injured by the 
step gn the movins engine. I was proven and not donicd 
that rule or custom of operation in said yard required the 
engineer to give twe short biascts of tie whistle before 
starting his ongino under such ciremetomescs., Anpelice 
suffered 2 compound fracture of the 126 ana was compelled 
to walk with earutches for about a yoar, anil at the time of 
the trial was usins 2 cane to assist hin. His injury is 
a 7 permanent. Ho also elaimed at tho trisl thet se had dizuy 
| seeks ‘Spells, especially in hot dated resol tine From 
sone injury thet he then received to his hea@. He vro- 


_ . ' gsecutes this action wider charges of com on law ue glisenca, 
ie . 
7 not elaiming unier any federal or state statute fixing ‘the 
7 liability of enployers. He had verdict snd judement aciuss 


both defen’ ants for 54750, from which jedsmient they pro socute 


this aopeale 


The wrineipal question ai the one most ar-ued in tie 


hie briefs is whether the oridence sup orts the verdict. Ap el ce 


himself testifiec to the fects claimed by him, ss above 


_ @ifferent statements at the time of the injury. The 
g* = : 


—p= 





while he was further up the path he might ¢ t caught befrocn 


suddenly started without warning; that before -c could cloar 


stated. He was somewhet covro:orated by two other witnesses, 
ond somewhat diseredited by testimony th t he oade other on 


: 
: 
. 
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engineer, firoman ané brakeman of the train coach testified 


that it dia not stop at Hot place. Only the e gincer 

saw appellee before he -as hit, He says that he was =t hia 
proper place in the cab keeping a lookout in front of the 
train on the risht hawt sido; th:t the fir~wn and head 


. brakeman were on the other side of the @@B looking forward; 
thet there ws an automatic hell on tho engine continuously 


‘ringing; that he first cow avcellee walling between the 


tracks in a place of cafety quite a distance shesé of tho 
engine; that when the eppro:ching cngine was within about 
thirty-five feet from aypellec he suddenly stepool directly 
in front of tho train ontrack "8" without lookins; th t he 
imnodicbely sounded the "alarm whistle" five of six short, 
sharp blasts ani applicé the brakes os but was wnable to stop 
the train and apoollec was struck by the step located on the 
left hend sife of the pilot of the engine and throvm te the 
side of the track; that the gmeine and tro cars passed by hin 


before the train wame to 2 stops. - There are eircwastences 


crediting and diserediting this testineny. The train was 
moving at six or eisht miles an hour. Appellec's counsel 


say it is unreosepable to suspose thet he attemated to cross 
thirty-five feet ahead of to orgins moving at thot speed 
and did not sueceod in cl-aring the svnoce, Av elilanis' 
councel say it is umreasona ie to suppose that the heovy 
train Which wes drawn by 9 smell engzime stovpod m* sterted 
agnin quick ecoush to catch appellee if he crocsed at a @ir- 


_tanco of seven foot. Bach sugsestion of improbability 


seems to us 2t least plausible. No one omeest aporcllee and 


» the three trein neu orofess to Imow certainly whether 


train stoppod; thorefore, the positive testinomy is throes te 
en 
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| one that i¢ @ia not stop. If it a4& uot, end tho accident 


De: as stated by the engineer, we do not see omy sround 
for recovery. It was @ question for the jury, and verdicte 
4 are often permitied to stand, notwithstanding a greater 
mumber of witnesses Keve testified ag Inst then for a meces= 
gery allegation of fact. But often in such cases the 


_--« UrPounding circumstances shomm by the eviecuce Leds sx 


to the testimony of the smellor number of witnesses and mike 


it seem more reasonable to believe their statements than tiat 


of the larger mmber. We see nothing in tis recor? outside 


os of the direct testimony of the witnesses 

7 and aid not stop to make it more reasons. 

- it aia than that it did not. We aro of ti 
; verdict is so manifestly as-inst the veid 
: as to make it our duty to reverse the ind 


to orecmee ¢h + 


opinion tht the 


the ends of justice require that the evidence 


- 
, 


mittea to another jury. 


Appellants urge thet the verdict is excessive. 


Wo regerd it quite os large as could be persitied to stand 


if the defendants hadi proverly been found snilty, con- 


sidering the age and sarning capseity of apo 


injury shown by the evidence. 


Apeellants offered = peremptory instrustion -t ths 


elose of tho evitence, Which the cotrt did not err in refusing. 


They also offered nine other instructions, each of which the 


court refused, and error is here argued as to th 


of them, Fourteen instructions wore siren, 


oles 
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8 slight modification in two of then, 
comple dod of; anf seven instructions of- 
No aintise wore given, of which no complaint 
| We think the neces ary statements of law one 
dicd in the refused instructions wore substantially 
reared by the instiuetions given. 


es 





OA question ig raised as to the form of the vortict, 
| shiek wo nocd not notice as it will not occur on anotinr 
trial. Ho objection is mde to the ralling of the court 
in the iubridection of evidence, 


Por the reasons above stated the judment ic re- 
ersed and the cause remanied. 


Reversed and rononded., 


aha 












Stiiiones ax tohiv Fe penteaven 
“ue: WAl io admenetade 
: plishianadioe ezcr sce hi ound ath Seay 


oe os PS BUS 
soRsaer ot EJ meat ‘ot ia oi es howto ei mo 
set ¥ me wae 3G 
teigena | ae al ton Schr ca = eakton sc 
ase ie hen VR recom = 
oe t +2. vt cs 
x . : + ae .< 


VOR RD ghipgss 3 
ee = 7 ; : aie, 


STATE OF ILLINOIS, ee 
SECOND DISTRICT. yor" I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
Jn TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of ______in the year of our Lord one 





thousand nine hundred and a eee 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 


in the year of our Lord one thousand nine Aundred and sixteen, 


* 


within and for the Second District of the State of Illinois: 
r) 


Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 
z 


Hon. DUANE J. CARNES, Justice. 


Hon. DORRANCE DIBELL, Justice. 


f fal 


CHRISTOPHER C. DUFFY, Clerk. ~ 


E. M. DAVIS, Sheriff. — 








BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 19 1916 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to*wit: 
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Gon, No, 6502, 


FINLEY BARREL, 
Appellant, 
-vVs~ Appeal from Lake, 


LAKE FOREST WATER 60., 


Appellec. 


CARWES, Je 





crplacae 
Sees by Tinley Berr i te-z i, aminst Lake Foi rest 








Water Co., & public service corporation, 


restrain it from shutting off the water on 





premises because of his failure and refusal to my a bill 
rendered for water furnished in the months of July,Aucust, 
and September, 1913, alleged to greatly excced tho snount 


AH Atuw NALA yeaa a a ater very 
he had used in that period, fThere was a prior hearing 


A 
on 2 motion to dissolve this same injunction in which the = 

{ 
motion was allowed and appeal to this court by the - water : 
COMPANY. Wo roversed the order overruling the motion to 
dissolve and remanded the cause for another hearing on thet 


motion, 68 opinion $s reported ( not im full ) in 191 







Ill. Appe 269. W the stetutes governine the 4 
procedure on motions soive an injunction, and said 

such motions should be d@ and determined uwpon tho weight 

of the testimony intréduced b espective partios 2% - 
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the hearing; ‘thet the complainant introduced no evidence 

and in our opinion the material allegations of fact in the 
sworn bill were met and overhorne by the answer under oath 
and affidavits read in support thereof by the defendant; 

that the record, as presented, indicated that the water 
meters were correct; and correctly read; and that statements 
of the complainant thet he did not use so much water without 
any showing as to the basis of such statemmts were of little 
probative value. We suggested that the facts and circunm- 
stances as to the use of water on the premises might be sow; 
that there might have. been & waste of water through the 
heglect of servants or\some detect in the pipe, aud thet evi- 
dence negativing such 2 loss or waste shouid be offered bes 
fore an injunction should be permitted to stand, In short, 
ag the record then stood, there was little, if any,reliable 
axvitentensex evidente as to the amount of water used except 
that furnished by reading of the meters and prima facie evi- 


dence that the meters were BCCuretee 


It is sug-ested by counsel that we were unferstood 
to say that the case aepentied entirely upon evidence as to 
the mechanical condition of the meters, and that the in- 
junction should be dispolvel unless a test made on the moters 
themselves showed they were \inaccurate. No such conclusion 
was intended. The sugsestions im the opinion above noted 
indicate that we were then of the opinion thet evidence other 
than of the mechanical construction and worlting of the 
meters might be furnished and \should be furnished if the 
finjunetion was permitted to stant, \ On reinstatement of the 
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ease other affidavits were read covering the sugsestions 
found in the opinion and indicating a sharp controversy 
as to many material facts, presestinc 2ease here there 
should be-e—final kesring-of—the evidence with opportnnity—. 
to_cross—exemine the Wi tiésses before deternining..tho 

i , y 4 The question before the trial 


court on this motion was whe 


a 


ae the status quo should be 
maintained pending tenet, aring se | 
\ é / 

In Paxton v Fabry, --- ad aa ---, we reviewed 
and discussed the authorities on thé duty of the chancellor 
on the hearing of\e motion to sant or dissolve a temporary 
injunction. The statute provides for a hearing on such 

Z_\motiony and whether o\ temporary injunction should be granted, 
or, if granted, should Yenoin/in force depends wpon evidence 
produced at that nearinge\ But, as we pointed out in that 


case, it is not a hearing oy the merits, and whether the 


stdus quo shall be eauetrat \ by the granting or continuance 


— 


of a temporary injunctign doped not only wpon the probabil- 
ity of the ON sc stich a hearing, but also upon the relative 
injury that might be /austainea by ig parties by the action 

of the chancellor 7 i granting or rekusing @ temporary in- 


junction contrary fio what might be Zownd on a final hearing 


*‘ 
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. Te ee ais \ 
to be the merits/of the case. \ 
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? 
. In tke present case the allegatigns of the bill 
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ie and answer aad affidavit evidence in ee denial 
thereof requ{rins a hearing on the merits and tye + pred aay 


i 


{ 


x = 








ass aiishnenee erotsd: “seateat LORS 


; igtnd afi os ;oted soltcem off  _ saeyendecs 
ae Sa ae Pegerre a3 
Rs ed binode emp auiate, ont ‘xedtocta, a W, £0 est 
. . ae eve Pe, om. a, on 
4 
; 
4 
~ 
4 
3 
r a 
é 


es oft ol 









motes ost a aoiduag sy hg box, ston) od 3 
“ni Yssnoger 2 ry al <0. pabiners ty 






te ie 


oe 
= 7 9 


“ 
= ‘ 4 


griceot Cncit e a0 - ale og alge og oe . ae vat ae 
Fé é on Nos a 
y Litd svt 


— Seiceh Bre Heveits tok soit rvsn 
= yrushnt ict ah Scie od épeat sieF Be am 
a ;, “ 





é 


ale ad hes: 







| be sustained by appellant in wrongfully maintaining the 

| present condition compared with that which would bo @ustained 
| by appeliee im wrongfully cutting of€ his water supply durins 
P that period. 


We are therefore of the opinion that the court erred 
in its order dissolving the injunction. ‘That order is re- 


-wersed. 


Reversed. 
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STATE OF ILLINOIS, lee 
SECOND DISTRICT. (SR. 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof. DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOoR, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this — 


day of = _in the year of our Lord one 





thousand nine bundred and eS 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, : 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justiee. 
Hon. DORRANCE DIBELL, Justice. 


CHRISTOPHER C. DUFFY, Clerk.” “ Vo + otto e 


= 


E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
AUG 10 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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city attorney did not contain the address of 


Gen, No, 6262. 


Jo EH. Pickens, 
Appellee, 
-Vs- Appeal from Kankakee, 


City of Kankakee, 
Appellant. 


DIBELI >? J ° 


J.B.Piel s,fell into a hole in a public strget in the 
city of Kankekée at about elewven o'clock at night on July 4, 
1915, and struck his Left knee and other 2 vests of his left lee 


7 


against a water pipe ‘and a faucet thereort in send hole, ond 







was injured threby, end \prousht &: is fast 2 ir aah the city of 


damages for said injuries. eforc the trial he diswissed the 
suit as to defendant, Kankakee Water Works, At the close of 
the trial a verdict was ae foe the defendant, Herscher, 
There was a verdict egaynst the cit 
thousand dollars. motion for a new 


Plaintiff had judgement and the city prosecttes this appcal. 
par cx ld neh 

It +s-contenied that r ntiff oaunet recover pe cause 

the notices filed by him with the city clerk and with the 


2 set 


> won - i] ; 
physician, as f= required by the statute relating to such no 
In that respect the notices said: " That Dr. J.A-Guertin was 
the attending physician, andthnat he called in Dr. C. G Smith 


to examine the injuries." It was proved that at the time 
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| of the accident Dr. J. A. Guertin held the official position 
under the city of Kankekee of city physician and that there 


was no other Dr. J. A. Guertin in that city at that time. 








neiples—ieid-—down—in-MeComb vs 
= City of Chicago, 263 10, the notices were sufficient 
in that respect. We assume = that the executive of- 


ficers of the city residence of the city physician, 


SaALy...0.2-—-tMPO 


4 


It =murged thet certain opinions expressed by the 


witness, Dr. Greenman, were incompetent because they wee 

based upon subjective symptoms. Dr.Guertin attended the 

plaintiff until he wentavay on his vacatioqy, and he left 

directions with the plaintiff to go to Dr.Brown in his absence 

and the plaintiff did go to Dr.Brown, but he also went to Dr. 
for treatment; 

Greemarf and Dr.Brown made a thorough examination and treated 


the patient, and the plaintiff then went to Dr.Greenmen and 


was treated by him twelve or fourteen times thexeatter + | 
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derived by the phydiciar 
during his treatment of tha\patient are competent. West 


11. 478; Greinke vs Chicaso 


wee : 2 oe - : 
and it er gued at if must he that he intended to eall Dr. 
Greenman as a witnesg,\Nand thet in reality the examination 


must have been for/tie purpose of qualifying him as a ahaa is 
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no support\except in the “act thaiDr.Greeman was calied as a 

witness. It $ natural thet the different physicians at- 

tending the plaintht? shoula be called as witnesses, The 

ied from giving his opinion founded 

on subjective <yaptoms by the mere fact that after Having 
’ 

treated thé patient for some tin 


pehal”. 


The injury occurred under the following circumstances: 


he became @ witness in his 


There was in.Kankakee a public park knowm as Blectric Park in 
or near the southeasterly part of the city of Kankakee, it 
was reached by Osborn Avenue, 2 public sireet of said city. 


Yhere were niné or ten thousand people at said park in the 


evening of July 4, 1913. The crowd started to leave the vark 
to go back to the city at 10340 p. me The stroet car line 


entored Osborn Avenue at its south end and went north for 


some hlocks, and thence by different directions to th 
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of the city, When the crowd reached the street ca 
ne street cars was tempora-= 
rily suspended for some reason not explained. Thereipon, 

some three or four thousand people started to walk back into 
the city, goins north on Osborn Avenue, Plaintiff and 

his wife had spent the evening in the park and were a ong those 
valkineg back. The south end of Osborn Avenue was in an un- 
findshed condition. There wos no sidewalk on either side, 
The stree$ car track was in the middle of the street, and there 
was a place $raveled by teams cast of the street car track,and 
east of that somo grass, and cast of thst a place where the 
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| iceman would ultimately be laid. There were also telephone 
poles and perhaps some other obstructions between the place where 
the vehicles traveled and the vlace where the sidewalk would be. 
Plaintifé and his wife traveled along the street car track, 
When they reacied a place somewhere hear the center of a block 
they saw on the east side of the street that there was a sidewalk 
from there north, and that some of the people traveling in the 
street had gone over to and were walking upon that sidewalk, 
Thereupon plainti?® and his wife turned and went towards the 
sidewalk for the purpose of getting out of the street car track 
and out of the plece where the vehicles naturally went, and getting 
upon the sidewalk and over to the place for pedestrians, There 
was no cur@ and there was no parking in the ordinary sense of 
that term, but as they passed from the place where the wheeled 
vehicles had been,they went upon the grass on the save level 
until they had almost reached the sidewalk. There was in the 
ground, not far from the sidewalk, a hole three feet wite and from 
four to eighteen inches deep, 2ccording to the varying testimony 
of different witnesses; and up from the center of that hole 
eame an iron pipe, and on the top of the pipe a few inches above tne 
ordinary level of the ground + a faucet. Plaintiff fell 
into this hole and struck his Imee against the iron pipe or 
faucet, and wos seriously injured. Some witnerses placed this 
hole at one foot from the sidewalk, and others at to feet, but 
plaintiff testified that as he fell, he fell with his face on the 
sidewalk, whteinédt-cetes—tnet—re- was sorrect it sayines thai. 
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as . k, This hole had been there for 






* more than two months and a half in substantially the same con- 
<<}. dition,| so—teet the tity must ye presmet to teve- herd SE0G 
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| Plaintiff did not imow of its existence,and the night vas dork, 


i iF Yo bi wes not bound to exercise roasonable 








care to keep that pla reasonably safe condition for foot 


travelers, and that théreXore the instructions which informed 
city in relation to its strests 
were imerover sintiff and his witte turned to go upon the 
sidewalk from the cexter of the street soon after they had passed 
the south end of the si owallk 23 eeatay laid, and we think that 
the city might reason: bly\expect ting't persons going along that 
street from the south would ake jhe traveled way in the center 
f the street until they reachad a place where there was 2 
sidewalk. and would then bary/ ‘to So uponthe sidewalk; and that 
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the jury might reasonably fina that Xt was not s lack of ordinar 


are for the plaintiff ba be where he Wd under the circuustences 
A 
shown in the eviienece, / The instructions in regard to the duty 
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of a city concerning Ats streets were stock 
Pf 
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have been many times approved by the courts 





opinion that a cause of action was shown and 
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show that hed/any tendency to defeat 





of plaintiff was in a certain contracting busincss in Watseka, 
A branch of that business had beeh opened in Kankakee, and 


plaintiff was in ch=rge thereof, and spparently in p rtnership with 


his father, He received certain wares per week, and 


t 
thereto fifty ser cent of the profits mace wpon the Kankekee 5 
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business; and he testified and it ss not disputed, tha* prior 
to this accident he was makings 31800.00 per year. The injury 
produced an inflamation of the inner lining of the Imee joint. 
He suffered great pain and much of the time was unable to use 
that knee as usually required in the active duties of his 
business. He was laid up for a certain length of time; nad 
RO 7 cot 
walked with a cane and #$ ,able to walk but little witout a cane, 
He has been able to fissure om contracts but not to »erform the 
active daily services for which ho formerly had been peidy 
and since that time he has been able to make onby $400, or &500. 


per year. Jecortime-to- tit ertens-e-his--Loss—-of-earnknes 





Lies « He #2 wa 
likely to recover the cpmplete use of the knee in time. The 

city brought proof tending to show thet he had been seen riding 

a bicycle. He devied be hed ridden e bicycle. The eity 

offered witnesses who had secn him walk when they did not think 

he used 2 cane, He testified that on some of the occasions 

they named he did use a cane, and that he walked very little 
without a canoe. The injuries he suffered were not merely to 


the knee but related to the whole of the 
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physicians end his othek expenfces for sickness to which he 
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testified are considered, Weare unable to say tha’ 
is too large. It is tn the extent of plaintiff's in- 
juries largely depends Apon his owy statement of the pain and 
suffering and of a hear to walk and to perform the 
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ordinary duties of/his calling because thisinjury. It is 
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{true that he may be misrepresenting the extent of his injuries 

| 

| to the jury, but they believed his testimony and the trial judge 
has approved it, and most of hs statements as to his pah and 


suffering and the effects upon his enployment are expressly 


| 


testified to by him, and are not disputed by any other witness 


in the case, Under all these circumstances we cannot say that 


ee seerncen 


the judgment is excessive. 


The court gave eight instructions for the plaintiff and 


J 1. 


we consiier them to be substantially a correct statement of the 


law, The court gseve sizteen instractions as offered by the de- 


es 


fencant, and slightly modified and. gave another instruction for 
defendant, and these instructions fully state the law favorable 


to defendant. The court refused eleven instructions requested 


f 
“| by the defendant but so far as they were competent, they were 


oe in the instructions given. Tyo or three of them were 


4/so involved that they might reasonably have been refused on that 
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eround. We are. of opinion that the jury were sufficiently and 


corretly instructed. Finding no reversible error in the record 


the judgement is therefore affirmed, 


Affirmed. 
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STATE OF ILLINOIS, 
SECOND DISTRICT. 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


| ss. I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this = 


day of ci ________in the year of our Lord one 





thousand nine hundred and _ 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, ~ 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. : 


Hon. DORRANCE DIBELL, Justice. & \j (J | {§  p 


} 
1 
why) 


CHRISTOPHER C. DUFFY, Clerk. — nd 


Be M. DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was Piled i 
AUG 17 1916 Pp srftiled in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 638i. 
Jeannette FE. Lewis, Admx. ctc. 
appellant. 
ve Appeal from Co. Ot. Peoria. 
New Amsterdam Casuslty Company, 
appellae. . 

Dibell, J. 

This is—e—_suitpby the executrix cf the 12st writ 
of_Thomas B,tewis, tecreased; Sees eden ani life 

| Dp See ites page | 

inaurance policy issued by apexetiee to Thomas B. Lewis on 
June 29, 1914. Lewis was taken 111 in August 1914, ani jied 


on March 15, 1915. ow Cane exeout +-ereugh+— 
this-snitse—suchk. The policy provided for s 





ck benefits of 


fe 


$35 per week. No eick benefits were paid. There was an an-= 
propriate declaration upon the policy. Certsin pleas were 
filed, to which a jemurrer *ss sustained, and certain other 
pleas were then filed upon which issue was joined. The 
pleas were each in bar, excest as to $19.73 tender made be= 
fore suit. The first plea was the qualified general issue. 
The remaining pleas were that the aoplication was made « 
part of the policy, ani that the policy wes igsued upon the 


consideration of the premium and the statements in the ap-= 


plication, and various statements in the application 


ct 
oO 


as the good health of Lewis were jenied. Special repe 


lications were filei to the special piess, ani issues were 
joined upon said replications, ani therewes-atTiar by jury, 


\ 
at the cloge of all the e¥idence the \sourt instructed 








the a verdjét for cefenjant,\and auch verdict 
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rer a new trial fag\ denied, and 
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againat the-plaintiff)\ end 


The parties lived in Peoria. George Reacan was 
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Orferde ees 
Saat se 2% Peoria, and this policy was issued from his 
office upon an application brought to himby C. K. Geries, ho 
was alse a life insuranee icent. Lewis aopalied to Gerdes 
fer health ani.life insurance, and Gerdes aoplied to Reagan. 
Apparently Gerdes prepared a first draft of an application 
end this application which was granted, was in fact written 
so far es the typewriter parts were concerned,( which were 
the ones that it waa claimed were untrue), in Reagantsa ofice 
and by his @tenozrapher, by Reagan's direction, ani leliv- 

= Na ace s . 
ered to Gerdes. It #6 claimed that this arplication waa 


ifraudulent. Therc is. no proot.of—tnat—execept-by-infersnceas 


Gerdes aigned Lewis' name to the application. Lewis never 

saw it. Gerdes testifiei that he considered himself 

authorized to sign Lewis’ name to it. Geries testified 

that he tock the statements as to the condition of health of 
Lewis from applications which Lewis had rade to him some yesrs 
before. Gerdes denied any knowledge of the fasts concerning 
Lewis condition of heclth which teniPo mike this application 
untrue. The application was untrue, «nd_if sids—b.—Lewis-or— 
if wade hy Cer. se-his-agent If would invalidate the ~perieys 


ee ra ge sought to show that Gerdes was in fact 


eo PES Ds \ eet ek 


acting for eae and had frequently acted for aadei.ee 
before, the court sustainei objsctions to the questions by 


‘which it was seught to preve the connection between Gerdes 
§ 
PO a ht 


and | = He was allowed to state that he had acted 
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wire PES 


for ee. but that answer was then exeluied.|2e— 


gent fer anpellee and not for Lewis, then it is 






& serious question her a@poeilee weulli not be bound by 


eae 


— 4 ~ " 
this policy, unlesa, indeed, _appesred that Gerdes was en- 


~~ 


gaged in an sifort_to defraud his prinvipsl, the appellee, 


and there ig -tlo-sevijence sufficient te warrant that con- 
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we ore of opinion that the court erred in reftsineg 
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clusion: 
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S atte .| the proor showed that Gerdes 


did not receive any pay from Lewis for obtaining this insur- 


ance, but that Reagan was entitled to a certain conmission 
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as between him aan tak and that Reacan paid a part 


of that commission te Gerdes as his comcensation for the vork. 
_® 


t intraducéed in evidence a letter from the superintend- 


ent of appellee to Lewis, diated Fobruary 1, 1915, notifying 


him that the company had cancelled this policy, and that 


ab) 
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sao, in fudd 


Te 


they enclosei therewith their check for 


of the premium which Lewieé had paid « 


Le 


d interest to that date, 
and algo a registered return receipt admitting the receipt 

of this ietter of February 1, which was signed "Thenas B. 
Kewis per G. C.Lewis." Objection was made to the competency 
of this evitence, eni that objection was overruled. There 

was no procf who G.(. Lewis was, nor that he or she had eny 
authority to sign the name of Thomas B. Lewis to that receipt 


nor that Thomas B. Lewis ever 3id receivs that letter. ] 







This ijence was incompetent until the agenoy of G. G. Lewis 
had been eStablished, or the fact that the letter did reach 
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+. 


Thomas B. Lewid By this improper testimony” the record was 
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Claimed to have returned Yee premium and the intsrest thereon, 
the plea of tender, by whit at alleged that it had tenderdd 
$19.73 before the commpricement ef the suit, which tender it 

had kept gcod, shoys that aopellee ica nani ticn 3om8 liabd- 

ility unddr thig’pelic ey besides the liabilNy to return the 
premium and Antereat thereon, ani the nature ~ obligation 
which is“so admitted is not shown in the case. For “ws errors 
specified the judgmsnt is reversed and the cause reman id 
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STATE OF ILLINOIS, ls 
SECOND DISTRICT. oe 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of : in the year of our Lord one 





thousand nine hundred and es 











Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, ~ 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and sixteen, 


within and for the Second District of the State of Illinois: 


E 
é 


Present--The Hon. JOHN M. NIEHAUS, Presiding Justice. 


Hon. DUANE J. CARNES, Justice. | 
Hon. DORRANCE DIBELL, Justice. A) ¢ Aes 


CHRISTOPHER C. DUFFY, Clerk. | 


E. M. DAVIS, Sheriff. } 
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BE IT REMEMBERED, that afterwards, to-wit: on 
AVG. 1.0 1916 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No. 6293.4 


Dumont, Roberts & Company, 
Appellec, 
“vo Appeal from Peoria. 


Alfred L,.MeDougeal, et al, 
Appellants 


DIBELL, J. 


On August 8, 1905, Alfred L. McDougal delivered 

his promissory note to Dumont, Roberts & Company, 2 corpora- 
tion, for eleven thousand four hundred and sixty dollars, due 
one day after date, thet being the amount then found due from 
him to them upon a settlement. He paid some interest. On 
Novenber 9, 1907, to prevent the payee from st once suing the 
note, he executed to the payee an assigmment of his interests 
in the estates of his mother and of his father, who were each 
then living. The estate of his mother is not involved here. 
By that instrument he assigned to the payee of the note " all 
interest which may hereafter accrue to me as heir, legatee or 
devisee of John IfvDougel." That instrument provided that 


may 


if the note should not be paid at his father's death, it shoulé 
st which/accrue +o me as 


then be paid " out of said inte 
heir, devisee or legatee of said John MeDougel, wy father." 
John McDougal died June 18, 1914, testate, mking certain of 
his sons trustees and givine Alfred four species of property; 
certain real estate at once; a share of the personal property 


to be distributed by the executors after the payment of debts 


@ Share in the income of certain real estate to be held in 
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trust till March 1,1915; and an interest in said last mentioned 
property in fee on arch 1, 1915, if Alfred was still living. 

The debt was not paid, and on June 27, 1914, Dumont, Roberts 

& Company filed this bill asainst alfred and against the exe- 
cutors and trustees to obtain the payment of the balance due on 
said note out of the interests so assigned. Alfred set up as 

g defense that the note was without consideration and that the 
assignment was obtained by duress. The cause was referre* to 
the master to take and report the proofs and his conclusions, 

He found in favor of complainant. Defendants filed exceptions 
which were overruled, Thereupon, by leave of court, Alfred filed 
en amendment to his answer, in which he set up that between the 
time of the execution of said assignment and of his father's 
death, he filed a voluntary petition in bankruptcy and scheduled 
this debt, and complainant did not prove it against his estate, 

‘ 

and he was discharged in benkruptey,and thet said assignment was 
defeated both by the discharge in bankruptcy end by the fact 

that the assismment was void because it was a contingent in- 
terest. It does not appear by the abstract that said cause 
was again sent to the master, but it is treated as if th 
had been proserly heard. There was 2 decree finding the amount 
due the complainant to be sixteen thousand three hundred anéd 
nineteen dollars and thirty-two cents, and directing the in- 
terests of Rdgagq in his father's estate to be sold to wey thi 
debt. When the bill was filed not all the interests of Alfred 
hed become fixed, but they had 211 accrued before the decree 
was rendered. Alfred and the executors and trustees appeal 


from said decree, 
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It is the settled law of ths state that ee in ex- 
pectancy may be assigned and that the assignment will be en- 
forced in equity when it ceases to be an expectancy and becomes 
a vested interest. Bonough v Garland, 269 T1ll,. 565; Cummings 
v Lohr, 246 Ill. 5773; Bolin v Bolin, 245 Ill. 613; and many 
other cases. The fact that a will may make the expectancy 
contingent does not defeat this rule. Ridgeway v Underwood, 
67 Ill. 419; Hudnall v Ham, 183 Ill. 486. Where the assignor 
of such an expectancy is afterwards adjudged a bankrupt, and 
is discharged, subsequent enforcement of the lien created by 
his assigmment is not barred by his discharge in bankruptcy, 

He is not personally liable, but the Lien which equity imposes 
upon the property so assiened is not barred by the discharge, 
Bridge v Kedon, 163 Cal, 493, 43 L.R.A.(N.S.) 404, and a note 
upon that subject in the last namefi report; Citizens Loan 
Association vyB&UR.R. 196 Mass, 528, 82 NE. 696: Mallin 

v Wenham, 209 Ill. 252; Wabash R.R.Co. v Meyer, 119 Ill. Apo. 
104, In Pomeroy's Equity Jurisprudence this su 
discussed in Chapter 7, relatine to Equitable Liens, and in 


Seetion 3 of Chapter 8, relating to the assignment of pos- 


] 


sibilities, expectancies and property to be acquired in the 


¢ 


future. There are authorities in other states holding dif- 
ferently on this subject, but we regard Mellin v Wenham,supra, 
as decisive that the decree of the court below is in accord- 
ance with the law prevailing in this state. 


Tne decres is therefore affirmed. 


Niehaus, P.J.,took no part. 
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STATE OF ILLINOIS, } 
SECOND DISTRICT. \ 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


a I. CHRISTOPHER C. DuFFy, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHeEREoP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of_ : = in the year of our Lord one 





thousand nine hundred and ————_______ 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 


in the year of our Lord one thousand nine hundred and sixteen, 
within and for the Second District of the State of Illinois: 
Justice, 


Present--The Hon. JOHN M. NIEHAUS, Presiding 
Hon. DUANE J. CARNES, Justice. 


Hon. DORRANCE DIBELL, Justice. 
: 
CHRISTOPHER C. DUFFY, Clerk. DAA TA FOO 


Sheriff. 
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FORE TY:», 


BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in 


AUG 1 0 1916 
the Clerk’s office of said Court, in the words and figures 


following; to-wit: 
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Gen, No. 65035, 


Charles E, Farrell, 
Administrator, etc., 


Appellee, 
-Vs- Appeal from Peoria. 
Reuben Bruce,» 
Appellant, 


DIBELL, J. 

John Farrell lived in Peoria and owned his home 2né 
the household furniture therein and other real estate, and. 
held some certificates of deposit issued by the First National 
Benk of Peoria, and hed these and other papers in a box in the 
safety deposit yaukts of that bank. He had had several wives 
who iad been diverced from him, He had four children, all 
grown, but was very seriously estranged from them, His last 
wife was not the mother of his children, When she procured 
her divoree from him in 1909, shs resumed her former name 
of Margtta., He had long had the intention that none of his 
children. shovld receive any of his property. In 1912, when 
he was about eighty years 01d, he became seriously ill and 
feared that this would be his last illness, lirs, Maratta came 
to him, became his housekeeper, and took care of him till he 
died. He had formed the opinion that e will wes much move 
likely to be contested and defeated then direct gifts in the 
lifetime of the donor, On Septe-ber 14, 1918, he sent for 


deed 


9 


friends, including a justice of the peace, and had 


of the homestead prepared, conveying a life estate for her 


life to Mrs,lieratta, with a remainter to Reuben Bruce as 


mais 
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trustee " to build an old man's home,” Imthe deed Farrell 
reserved 2 Life estate to himself, He executed that deed 
and delivered it to irs, liaratta. He caused to be prepared 
a deed to Rueben Bruce of other real estate owned by hin, 
reserving a life estate to himself, and executed that deed 
and delivered it to Bruce. Ho caused a bill of scale of the 
household furniture #fom himcelt to lirs,laratta to be pro- 
pared, and reserved therein a life estate to himselZ, and 
executed that bill of sale and delivered it to \vs.leretta, 
He sent two-of his friends to the benk to procure his box 
there, and sent with them an order directing the bank to 
deliver thet box to them. Whon they reached the bank thoy 
did not have the key without which 1t could not be obtained, 
They went back and he gave thenthe key and they retuned 
and brought the box to him. The certificates of deposit 
were taken out, snd vy [nis direetion one of his friends 


began writing on the back assignments to Reuben Bruce and 


‘he began signing his nane to those assignments. He was in 


bed,and when @ paper wes ready for him to sign he was 
propped up in bed with 2 book,placed on his kmees upon which 
he did the signing. sin ale tired and only partly wrote 
his sicnature on the fifth certificate, of which certifi- 
eates there were twenty-five in all. An attendant sug~ 
gested that he leave the sisning of the rest 
day, ond he handed to Bruce the five which he had/signed ond 


* 


. ” 4. 
hiss debts 


“ 


told him with them to poy his funeral expens:s and 
and the rest should be his, snd told the a out he wished psid 
on one debt, whieh he did not wish paid in fll as he con- 


sidered that the amount charged him was not inst. He handed 


Pw 

























[ferrel Seah otel “omer a"sen bio es AEEsd oo 3 
fesh ted ‘etwosxe ef Tisamis of otatee “StiE 2 
G fetagext od o¢ Beaves oh .addamstias of tf bosevitoh 
quis yd bomwo stcts so Iso rerio ke eonredl nodonf oF | 

beab tans hotwvexs fem ,TLloambd e7 oF otatde oRA0 a at es : 

eit to els: to Lffd s Bouts of sous of $2 hesovtts 

~orc sd oF athens.’ ot IL goumkel MOkk o J Loses: 

fiia ,xfesmict of states exe & Es sede daveeane bie bss 
satdereviexl of $4 fecovifoi Das ofee to Iikd dad “bods 

xwod aic stweotq o¢ dacd add of etree kerk abst ro Es 

| od ined och gicttberks tobto a8 eat at Br ‘thes bre 4 
. weds riged.end boctombe yortd mei’ * sted od “ged Rare | 
sbondetdo of dos Biles: or eaten Sin SEE “Seat You | 
» Semmtox yertt dus yest ottnd dt over out ‘Tice! oP hg dicow 


disoned. Xo eetuslt tices wit “tit Sa 


aon od Sie od whet ro® aah ope | bie ms . 
Hoists wogs goerct ety! mo feoofe stood “e vedi S8 oo GP les 
etowm Eltisq yh Bim bectt ae Bra el Eh 
wtitsco dott to yovorrt tines AA exit @ ERS a 

“gra. Jooinetic ah ITs nt evita a . 
<adbne a sasy ett! to ancheebe edt esa” sane bs 5 


ox 


leet Bodine \ Gait od ctoditw. ene Sie eau 08 Sonat it Bis 


bag pedein on coo oft Ofot Dae ,abt of = feat 
$00 ol ew fit. mio hie moby Por oes” elinncey 
bebrati ot) Joa ton anccmad Beste: 1cthedae 








was reversed by this court in Perrell v Bruce, 190 [ll.App. 
309 for the reasons ther: stated. Unon a second trial tho. 
administrator hed a verdict and a judsment for $2,119.88, 


- 


from which Bruce prosecutes this aopeal. 


As incidental to the main controversy, appellant 
contenis thet this action cannot be main ained both because 
t rover does not survive ond because appollese eashed the 


eertificates in the lifetime of John Farrell. We conclude 


that if appellant wrongfully obtained these certificates 


oe 


and converted them to his own MEO trover would lie in the 
name of J ,hn Parrell, and that that action survives to his 
administrator under section One iiyndred and Tventyethrec of 
the Administration sct, which provides th t actions for the 
conversion of porsonal »roperty shall survive. The fact 
that appellee caused thom to be cashed would not have do 
feated an action of trover by John Ferrell, because it would 
only prove that appellec had converted them to his own use. 


” 


Therefore, that fact would not defeat his administrator. 
, 


The proof is conclusive that John Farrell did assign 
these certificates in the manner described and dcliver 
them to Bruce and that Bruce kept them. ‘Thoir possession 


2 


peo n 


by Bruce was evidence tendins to show that they had 
duly end lawfully delivered to him and that he owned them. 
The authorities upon this subject were collected by us in 
O'Connor v Messenzer, 185 Ill. Anne le Appellee's con- 


~ 
) 
) 


tention was and is that on Sentember 14th and 19th John 


Farrell was mentally incomvetent to transact the busines 
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of transferring these certificates to appellant. The burden 
of proof was upon appellce to show that condition. Waters 
v Waters, 222 Ill. 263 Dickerhoof v Wood, 267 I11. 503; ‘he 
proof did show that John Farrell was hateful, bitter towards 
his children and profane. There is no proof thet he was 
acting under any insane delusion. ‘The harshness of his senti- 
ments ani his pafanity were not srounis for setting aside 

his disposition of his property. Snell Bb Weldon, 239 111.279, 
We mask find in this record a very strong preponderance of 

the evidence that John Farrell on September 14 an? 19,1912, 
was in the full possession of his mental faculties, was en- 
tirely competentto transact the business in which he was ten 


engaged, and was doing what he had long before plemned to do- 
nonely, to dispose of his property to the exclusion of his 
children. Probably the jury were actuated by a Feeling that 
he ought not to have done this, But this was his property, 


and if he had sufficient ental capacity he 


= 


had the legal richt 
to give it to others than his childven,+Dickerhoof v 


SUPLSe Anmf& for aught that we can Imow he may have been 


~ 


os 


justified in doing so. But whether he was justified or not 
is immaterial. Appellee contents that the verdicts of two 
juries for him should be conclusive upon us. The duty of 


appellate courts to set aside a verdict that is cloarly a- 


cat * 


gainst the weight of the evid. 


* 
t 


nee has been neny times an- 


‘nouneed by our suprome court, ( Chicaso City Ry.Co.v Mead, 
206 Ill. 174) Here the burden vas upon appellee, but the 


y 


clear preponderance of the evidence seems to us to 
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appellant. Appellant's witnesses did not state every dotail 


of the transaction exactly alike. The 


cr 
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cr 
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2 & sve 
on the citation in the probate court did uot always corre= 
spond precisely with their testinony at this trial. p> 
pelloe arsues from this that the while story is unt ue and 
was framed up by these witnesses to deprive the lewful heirs 
of their father's estate. If there ha@ been absolute harnony 
between the several witnesses and in the testimony of cach 
at different occasions, yars apert, this would be much 
stronger eviden:e of collusion ond s manufoctured story. 
After all the eriticisms upon this evidence are considered, 
we are of the opinion thet it is still clear that the pre- 
ponderance of the evidence is with the ancellent and tht the 
verdidt shovld heve been for him. We concluée the issucs 


should be submitted to another jury. 


We find no reversible orror in the instructions given 
at the requost of appellee. The fifth instruction, given 
at. the request of apneliant, is defective because of an 
omission near its close. Soke of the refuscdinstructions 
are sufliciently embodied in those which were given. 
Several instructions, though otherwise correct, were improper 
because they omitted the vital que tion whether the deceased 
had sufficient mental espn city to transact the business in 
which he was then enzased. Other instructions were proverly 


refused. Tho modifications of a» ellant's instructions 


were proper. We find no reversible error in the rulings 
of the court woon the instructions on which error is as- 


nae 
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signed. 


For the reasons above stated the judgement is reversed 


and the cause remanded. 
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STATE OF ILLINOIS, Iss 
SECOND DISTRICT. as I. CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TrestiMoNY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and_— _ = _ 





Clerk of the Appellate Court. 
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Oetober Term, A.D. 1911. Agenda Number O1: 





Defendant fin “rror,) “rit of “rror 


to the 
Cireuit Court 

) of 

Tazewell County. 
) 

\ 

/ 


"rrore 


ELDRTDGE, P.J. 


2001.4. 600 


ek E Plaintiff in error sued out this writ of error from this 
coe the Cireuit Court of eveil Caunty for the purpore 
of having 2 judgzent in the a. court against him and in 
: fevor of defendant in error reversed. 
Plaintiff in error hee filed a pnlea in this cause tn this 
_seurt which avers, in substance, that the judguent in the cir- 
quit court was entered on the seas tah of 3 Jareh, ta auae 
oe ik (ak ng that Axa Judeydat wae arene an action of 
replevin brought by defendant in error againet the nlsintiff in 
error; that the declaration alro contained a count in trover 
and that the property sought to be replevied ware not levied on 
under the rit of replevin; that said judgment was entered in favor 
of defenda%t in error and against plaintiff in error for the sum 
of °©200.60 and coete of suit; that on the same day on vh ch said 
judgsent wae entered plaintiff in error srayed and wae rzanted 
an appeal to thie court conditioned upon the plaintiff in error 
filing his «ppeal bond in the penal sum of 500.00 with surety 
to be . er by the clerk of said circuit court; said srreal 
bond, together with Paty Le am of exeeptions, to be filed in 20 


days from the paid day of ‘arch, 1911; 








that an appeal bond was duly filed by plxintiff in error on 
the first day of April, 1911, and was on the enme day aooreved 
by the clerk of said court; that defendant at the ay term, 
A.D-1911, of this court, made its motion to have the judgzent 
of the circuit court affirsed, together with damages, beeauss 
said appesi sad mot been prosecuted nor an authenticated cony 
of the record filed in this court within the time required by 
law; that c&id judgement of said cireuit court was, on the 
17th day of June, AeSelG11, the sane being one of the resular 
Gays of the Yay Yerm, 4.D. 19121, of thie court, affirued by 
this court with 10 po>r cent,damages; that said “ay Ferm, A.J. 
1911, adjourned to court in course on the 20th day of June, 
AeDe 1911; thet no motion for rehearing was filed by the 
plaintiff in errer in that apreal, nor war 2 certificate of 
importance prayed “or by, nor akveced to, plaintiff in errer, 
nor was leave given to t=ke an appeal from said judgement of 
affirmance so entered by this court; that the 10 p=? cerit., 
damages so asseresed against plsintiff fn error by this court, 
| have been paid by him to defendant in errer; that the pending 
' petition for writ of error wee not filed by the plaintiff in 
| error until the 27th aay of duly, AD. 1911, that eaid judg- 
(nent of affirmance, se entered by thie court at esid “ay tera, 
| he eDel911, is etill unreversed and in full foree andeffect. 

To mid piainere in error has filed his replicaticn 
which avers, in substance, that the said suppored judgement of 
affirmance was and ie the only judgement of affirmance that 
was ever entered at any time in said cause, and was not 2 


judgment of affirmanece upon the merits of said cruse; that 


: fod on 
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Meone of the records, nor any part thereof, nor any transcript 
of the record, or any part thereof, nor any of the merits 
whatever of said cause in the cireuit court was on file with, 
or presented to, or before thie court in any manner or form 
at or before the time of said-judgment of affirmance, and at 
no time prior to the 20th day of July, Ae. 1911; nor at any 
time prior to more than 20 days before the last day of the 
Yay Term, 4.D.-1911, of this court was there s record, ae is 
required by law, on file in the office of the clerk of the 
Sireuit court frem which a true and complete transcript of 
the record in esid above entitled cause could have been made, 
as reqghired by law, to be filed in the office of the clierk 
of thie court, or in any manner ar form presented to this 
court, as required by law or by the rules of thie court; 
nor wae there any such record written up from the minuters 
or any other memorandum of either the trial judge or clerk 

of said cireuit court and on file in tne office of said 
circuit clerk, or at any, place at any time prior to the 
20th day of July, A-5. 1911, and that the lack of said record 
of eaid cause and te tranecript thereof wae not brought 
about by the orocurenent, consent or connivance of either 
the plaintiff in error or his enid attorney, nor sny one else 

pat hie or their instance, end that none of the nerite of said 
| cause was ever at any tide or place presented thereof to this 

‘court for consideration until the suing out of the present 

Via of error; that the ssid judgment of affirmance by this 

“court was an affirmance for want of prosecution only and not 
(upon the aerits, and that there was never at any time prior 
| thereto any opportunity to oresent said merits of the said 


{ cause to said court, etce 





whe 


te this replication the defendant in error has demurred. 
\She Judeeent of affirzmance of thir court upon the acveal wae 
that the judgment of said circuit court be affirmed in all 
thinge and stand in full force and effect notwithetandine the 
eaid <atteres and things therein sesicned for error. “here 
ie no rule of lew better settled than spreale and write of 
error to review judgents cannot be proeecuted by piece seal, 
rae and tist when an sppeal or writ of eevee is prosecuted the 
figment thereon is res adjudicata mot only ae to 11 the 
errors assigned, but ae to ell the errore that might have been 
assigned. (Paldwin ve “enecy, 204 i]3. 251) And thie ie true 
whether the judsment wae affirsed upen the netteyor fer other 
Fearnone. ‘Sor can the effeet of a judemmnt se ree 2djudiecata 
"be affected by showing that though an appeal wae atteanted to 
“be taken the judgment was sfTirsed without sonsideriaz the 
“eauee on iis merits, becaure of the abrpence of 2 sufficient 
“‘agesignment of errore, or some other defeet in the spvellate 
“preceedings.* i *reesan on Judgments, “ec. 249. his 
question was very ably coneid-red in the case of “sliey ve 
People, i828 111. App. 76. then the apseal bend «2s filed vith 
the clerk of the circuit court and approved, the ar:neal in 
thie cause was perfected and the ciresit court lost =11 juris- 
diction over the sane. sudgwent in this court on thet appeal 
affirsed the judgment of the Cireuit Ceurt, nd an anomalous 


ay situation would be srerented to hold that this court, having 


once affirmed the judgment of the circuit court upon an a>-eal, 
ean agein review the same judgment and reverse it upen a vrit of 


Circuit court, and cannot be varied, exolsined or 


errore “he judgment of affireanece of this comrt on the apreal 
| purported to be a final judgment affirming the judesment of the 


a 


— 





Se a 


f 


\ 
\ 


a 


contradicted by parole. v.87 .L.& P.RY.CO.vs Peterson, 115 
Ill. 597. In the case of Salley vs Feople, Supra,it was 
held:- "The effect of this writ of error, if sustained, 
“would be to cause us to review the same judgment, which 
“upon the former appeal we affirmed and directed that it 
*should stand in full foree and effect, notwithstanding 


"the said »atters and things assicned for error. it seems 


"to us clear thet we fave not the power to do this, and 


"that plaintiff in error cdnnot compel defendant in error 
"to defend the judgment of the court below twice in this 


*sourt under these circu stances.” 


The demurrer to the replication is sustained and 
the writ of error is tierefore quasied at the ecorts of 


plaintiff in error. 
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Jurs vavlic . \ 
Veronika vavlic Spaeniant, 
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ELDREDGE. P.J. 
| Brestntr vavite was accidentally killed February 22, 


1913. The deceased died without issue, leaving only his widow, 
Paicy Pavlic, @prettes. At the time of his death he held a certificate 
of life insurance for the sum of 5650.00 in the National Croation 
“eciety of the United States of America. This certificate was issued 
to him November 14,1907, and the beneficiaries named therein were 
his father and mother, Jurs and Veronika Pavlic respectively. At 
this time he was living at Jerome, Arizona. He subsecuertly left 
| Jerome,went to Farmington, Illinois, and associated himseif with the © 
ledge of seid Society located at that piace. When he departed from 
Jerome he left his certificate with the Jerome lodge, though he paid 
| all dues and assessments levied by virtue thereof under the laws of 
| said Society, and was at the tise of his death 2 mmber in good stond- 
Pine. At the time the certificate was issued ts him he was unmarriedy 


dpe do ng Parvtte 
but on November 28,1312, he married appeties. 





On February 4, 1913, he wrot* to the lodge »t Jerome aske a 












SES : 


= 


id his certificate because he wanted te change the benefic- 


wrote a letter to the Secretary of the lodge at Farmington, Illinois 
nich contained the following instructions: < 

"At the same tine I beg you, dear Hrother, to chonge the 
sbeneficiaries to my wife, Marija. I do not hove a certifiecste; it 

, is somewhere at Lodge 138, Jerome, Arizona. Therefore, write to the 
'® National Croation Society that it is there and let them find it*. 

Q far as appears from the record the certificate was never sent to 

him, nor to the lodge at Farmington, snd the change in the beneficisries 
as never actually made in the certificate, 

On August 18,1913, aaectree Mary Pavlic, widow of the 
insured, brought an action in assumpsit against the society to recover 
ins amount nemed in the certificsrte, and the society by leave of court 
Sixes a bill of interpleader making Mary, jars and Veronika Pavlic 


parties defendant thereto, An affidavit of noneresidence as to Jjurs 


and Veronika vavlic having been filed, notices of the pendency of the 
] . 


suit were duly published in a newspaper snd mailed to Jurs and Veronika 
Pavilie at their place of residence, No. 7 Banovino Street, Lie, 
Croation County, Austria, in accord=nce with the statute. 


On Way 26 1914, the defendants to the bill of interpleaded-7 


Jurs and Veronika Pavlic, having failed to enter an appesrance or plead } 


a 





TESS ee 

















seid bill, were defaulted and the cause was referred to the master in 
ery to teke the proofs anc resort his conclusions as to the law aia 
facts. un sune 25, igi4, after the saster had heard the procfs ond 

announced his conslusious, the defendants, Jurs snd Veronika Pavlic, by 
ir attorney in fact, Charles i’avlic, their son, 2nd a brother of the 


eased, entered their motion to vacate the order of defsult ond refere 


C and for leave to file and answer to the bill. This motion was overe 





the ceriificste to agsetter, Mary vavlic, = 
(Only hes-epretteh— 

The decree te-sought to be reversed on two grounday Pirst, 
that the Court erred in refusins to set ssidce ihe order of default snd 
. 

reference and to allow apsellant to file and answer to the bill; and, 
second, that under the constitution of the cociety and the terms of the 
certificnte the chenge in the beneficiaries wis never consumncted, 

The sotion to set aside tie default was sup .orted by an 
affidavit made by Charles Pavlic, a6 attorney in fset for Jurs and 
Veronida raviic, in which he stated that he leamned of the institution 
ef this suit Kay 20, i914, when he wrote to his parents in regurd thereto 


and that they replied by letter directing him to engnce an attorney to 


look after their intereats, snd that on June 15, ivi4, ne employed an 


7 





“attorney for that purpose. 





Wie ‘ AS 
| On August 25, 1913, Loa cea Pavli¢giad execut- 
A 


a power of attorney to ssid Charles Pavlie authorizing the latter to 









esent him in 211 legal matters, to aeiiees any money 2nd take all 
sessary steys in regard to his deceased son, Kresimir Pavlic, to re- 
present him before any court or outside of court, to sitert my kina of 
proceedings, to accept sumions, to take any verbal or written etions, 
to d£sist from actions » tomake settlements, to accept and to lowfully 
receipt for all money or moneys , amd to perfors everything whatsoever 
‘that might be necessary according to his opinion. |shween—the seth 






hhe_firet heard of the institutiod_of this—cuit,—le—hed-had—this ower of 















autho : ——— answer-the bili. The 


default was not taken until May 26, 2 week after he nad learned of the 
f 


institution of the suit, but he waited until June 23, over > month after 


he had knowledge of the sit before he took any steps in court te re- 


i 


present the interests of the ppéllant, Aspvellant himself made no af- 


fidavit denying thet he had retei ed thenotice moiled to him by the clerk, 


f 
/ 


fhe affidavit was net suffifient eibner te show that appeliant did not 






receive the no tice moiled jn secordance With lsv, or that his attorney 
in fact acted with dilige ce. 


However, from the view we t2ke of this case appellant has 


——P#Fnwead an hewa hy the action of the Court in refus 


ng to set aside 


A Ree eee 








, could do to have his w made the beneficiary in his certificate. 


e only section of the costitution governing the chehge in beneficisries 


ip as follows; 
"CHANGE OF BEQUZST* 
A member may change his beneficiary te whom he hes willed 
yh. s death benefit. He can change same by a written notice or testament 
- in a legal manner approved by 3 Notary Public or other competent - 
‘authority and duly signed by the BubeAssembly's President snd Recording 
®Secretary and stamped with the seal of the sub-Asanib ly. 
- westaments or written notices of change in death benefits 
. = 
“shall not be noticed if not put in the general book and on the certificat@ 
The only part of this provision that is of much weight is the 
first sentence. “hat little mesning may attach to what follows can 
eertainly be but directory end not mandstory. The censtitution gzve him 
the right to ae beneficiary. Re did everything he could do to make 
the change 2nd we think the devree is right in holding that, in law, such 


change had been made. Fraternal Tribunes vs Teutsch, 170 I11.App.47. 


The deeree will be affirmed. 
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Pleintif¢e tin \Srror 


© People of the State of illinois, } Wdit of Error te the : 
e } Cognty Court of a 
Defendant fin Srror } MéLean County. 
Tees" ) 
Charles L, Johnson ‘ ) 
2 } 
) 


200 I1.A. 603 


< Brhe defendant was convicted of selling intoxicating licuer 


te in the City of Eléomington, the same being 





in Violation of the sts 


a i- salon territery,. unde mly called the ioeest Sstion Act 


= 


entitled- * an Act to Provide fo i@ Crention by Popular Yyete of Anti- 


Lee 
intoxicating i%euor and the 


oon ierritory, <ithin Whie ‘ 


censing of «uch “ele Sh9il be frohibited snd Yer the Abolition by Like 


leans of Territory ~o Created. “ in force Jaly W, 190%. 4 


i] 


Aas j 
There <> ample evidence thatthe sold ¢ molt Llicuer contain- 
; We 
various percentages af alcohol called “temp bres* it t2-sasneeth 


contended thet the ~ourt erred in civing certein instructions on beholé 


0: thePeople, which in substance told the jury t42i the whjdae “intoxicate 
r ek n 
Es¥) cy ‘ciate Anelade all distilled, spirituous, vinous, fermeyted sand malt 


ore preereines ef whether seid licuors would, a8 2 matter of fnct, 


~ 


roduce intoxication, ihe DS eng offered severn) instructions, 


A 


hich were refused by the court, siating in substance, that the burden wie 








the prosecution to prove beyond 211 reasonable doubt that he sold 


ASE 


or whieh wae, in fect, intoxicating, 2nd the refussl to give them 2 


4 IES a | 
SS Sy 1, re ee ae ; 
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age 


bal . 
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ie) 
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. ar th i” a ith | 


ie eee 


Section I7 of theStatute provided: ~ "In all prosecutions under 





















act, by indictment or otherwise, it shall not be necess2ry to state 

a kind of touor sold." the Statute itself defines intoxicating licuor 

Section x. is follows:- " intoxicating liquor shall include 111 dise 

lied, aspiritiucus, vinous, fermented ond malt licuors." That the legise 

ure had a right to declare malt licuor to be an intoxicating licuor 

spective of ite intoxicating character is well extsblished, State of z 

Hine V¥V. Fredrickson, I0I le.37; State v Guness, 16 K.I, 401;. Commonwealth 

ee i eet do bln y22, birt: el Ctl, 77 
7 uae 


Anthis, 12 Gray( Vass.)29; Comsonwe2lth v Breesford, I61 vags .61 
vertain Intoxicating Liquors, 76 Ia. 243; State v. ¥oodsworth, 30 “onn. 





Youglas v. State, Ind, App. 302. in the case of Comsonwealth ¥. Snow 
Mass $75, it was held proper to refuse an instruction thet the gury 

ist find from the evidence that the lager beer sold was intoxiecsting where 
statute declared that it should be ceasidered such; and thet there was 
duty imposed on the State to prove that it was intoxicating. That the 
fendant was guilty of selling intoxicating licwor within the neaning of 

e statute there cen be no question. 

the other error relied upon isthe eclsim that the witness, 

A.W. Homberger, chemist of Jeslyan coer c was permitted to testify 
to what was the legal definition of intoxicating licuor. de have exe 
the evidence given by this witness as shown by the bill of exception 


are of the opinion that this contention cannot be sustained. 


A ary 


The judgment must therefore be affirmed. 
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ERROR TO THE 
CIRCUIT COURT OF 


Plsantifte : | 20 0 1 A. G69 4 


ELDPEDFET P. J. 





@ plaintiffs in er were convicts’ upon an indictment containing - 


vs 
2 


The Town of Decatur, by 2 vote of ths people on the 7th. day of April 
A.D.1918 became dry territory. The evidence gor the A PRE Sere that 
the defendsests, whe had been in the salcon business before the town became dry 
territery, continued to run their dram shop in the City of Decatur within said 
town openly for a lone period ef time thereafter. The defendants did not testify 
themeslves, nor offer any evidence, and made ne defense whatever. The Court im- 


posed the minimum fine and the minimum jail sentence under each count e«gainst each 


Aart 


a defendant, and tw ES areed that the aggregate punishment © excessivs. Ike 


ty for viclatiom ef the set is fixed by etatute, raich this court has no 
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my 
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sutherity tt changes 
Sone-eritic! m is made of the-fom .f the-judemont) E aie ring 


judgment the Court erdersd and adjudpsd, Im substance, thet the defendant, Otie 
Jennings, cake his fine unto the Pesple of the State of Illinois, in the sum of 


$20.00 on sach of the first 70 counts, and thet he make hie fine unéo the Peorle 


of the State of Illinois in the sum ef $50.00 on the Inst, er 7lct. count, a Lo 


said indictwent; that he bs confined in the ceamon jeil of Macon County for « 
period of ten days on ench ef the first 70 ecounte of said indictment; that he be 
eonfited in the common jail cf Mecon County for = pericd of 20 duys on the isst, 
or 7&st count, of the esid indictment; that the jail sentences inposed herein 

fun consecutively making a total of 720 days in jail; that he etand committed until 
eaid fine and cogts are fully paid, or until he shall be otherwies discharged 
stcording to law. Subetantially the ame form of judgment was entered as te the 
defendent, Michael Ellictt. Ds ea ea ae 


teraait 








structions ere \given on bekal fof beth the People 
y 


f 


and the defendants 


‘Ne 


Ce 





on behalf of the Pecyle. Thetawas no reversible arfor in the rulinge of the trial 
court upon the efi seion of evidence, 


The Judgment is affirmed. 





i ‘ 
the court below, and 2 lers& amount of evidence wae introduced 


r eye giming or refusing of the instruction. 
. 4 - 
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STATE OF ILLINOIS 


APPELLATE COURT—THIRD DISTRICT 


or “sr ‘“ » rae 
, & 
\§ 


: } 5 } i ‘o if iL 
‘St VJ Aetso WT WW ay 
AT AN APPELLATE COURT, Begun and held for the Third District of the State of Illinois, at 




















Springfield, on the FIRST TUESDAY in OCTOBER ALD, 19152 
PRESENT 
HONORABLE EDGAR ELDREDGE, Presiine Justice 
_HONORABLE GEORGE W. THOMPSON 4 Justice 
HONORABLE EMERY C. GRAVES, Justice 
Geo. L. ep Oe 
Attest: , Clerk. 
BE IT REMEMBERED, that afterward, to-wit: On the 13th. day of 





October 





, A. D. 19 15. there was filed in the office of the said Clerk of said Court, 


an opinion of said Court, in words and figures following: 











F 


L bk BD 


Oct 13 1915 


Geo. 


L. Tipton 
Clerk 


Appellate Court 3rd Dist. 
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The People of the State of Illinois, 
Defendant in Error, 


Vi Sins 


Adolph Schlick and Bernhart Kile, 
Plaintiffs in Error. 


The People of the State of Illinois, 
Defendant in Error, 


-VS= 


George Schenk, 
Plaintiff in Error. 


The People of the State of Illinois, 
Defendant in Error, 


-VS- 


Charles Seibert and John Seibert, 
Plaintiffs in Error. 


The People of the State of Illinois, 
Defendant in Error, 


-VS- 


Anthony Shearer and Harry Meisenhelter, 
Plaintiffs in Error. 


ELDREDGE. P.J. 
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Agenda Number 7. 


WRITS OF ERROR 
TO 

CIRCUIT COURT 

OF MACON COUNTY. 








=e 


These are writs of error to the Circuit Court of Macon 
County to reverse judgments of conviction against the plaintiffs 
in error on indictments under the state law for violations of 
the act known as the Local Option Law, in force July 1, 1907. 

By agreement of the parties all the writs of error were consoli- 
dated in this court. Trial by jury was waived in all the cases 
and they were tried by the Court on agreed stipulations of 
fact. The stipulations of fact in these cases are identically 
the same as those which appear in the case of the City of 
Decatur vs Adolph Schlick, et al, 269 Ill. 181 page, with 

the exception that in the latter case the judgments ap- 

pealed from were obtained by prosecutions brought under a 

city ordinance of the City of Decatur, while the judgments 

from which the writs of error were prosecuted from this 

court were obtained by prosecutions under the statute. 


The above case is referred to for these stipulations. 


The only question involved in these writs of error 
is whether the several defendants in error were guilty of 
violating said act by means of shifts and devices. The 
Supreme Court upon the same facts having decided this question 
in the affirmative, it must be considered as res adjudicata in 


this court, and the judgments are therefore affirmed. 
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General Number 6359. Avril Term, A.D.1915. 


George ®. Van Cleave, ) 
} 
) 
Apvellant, 5 APP“AL/ from the 
-vs- ) ounty court of 
f Macon County. 
P. He Fitzsimons and ) 
Katie 8.\ Knox, ) 
i 
Appellees. 
if ,r an 609 
/f 9QO L.A VY 
é Kp VS 
# 
BRDREDGE, F.J. ff 
Jf 
in vacation after the Decenber Term, A.D.1911, of the 
County Court of 3 ek judgment by con- 
fession ss tees ywiissory notes for the sum 


of °531.26, together w : ) At the December Term. 
AeDe1912, of said court, 3 ma 3, the judgment 
wae opened up, and they wereyxXiven leave to plead. ‘hey filed 
a plea of non-assumpsit, é epecial plea purporting to be a 


ples of usury. to the speial plea, which 





fe elected to abi e by his demurrer; where- 


r of appellees. [the 


only cuestion presented on trie avnveal oo sufficieney of the 


was overruled, and 





upon final judgyt was entered in fav 


| special plea. 


oe the suppes- 


‘Sre-evettel plea, in substance, 


ed promissory notes in said declaration mentioned, were for the 
pgment of interest at a greater rate of interest tian is al- 
lowed by law; that tvey were not taken nor received by the 
plaintiff in the usual course of trade, and that the plaintiff 


at the tine ndreceived the said notes under the endosnenent | 





=De 
thereof to him, well knew the consideration of the making, exe- 


cuting and delivering of said notes. | 


Pa 
wf. 


Usury is alleged in this plea in general terms onty, 


eee eae A : 
and the avejleeats are but mere con¢Lusions of the pleaderd. Et 






« is not sufficient to plead in general tems that a transaction 
| is usurious, but the facts \eonstituting the usury must be set 
\ 


forths Stanley vs. Trust & Savings Hank, 165 Ill. 295. 
/ : x 
The court erred in overruling the demurrer in this please 


aN 
The judgment will Aneretore be revé rsed and the cause renee 


| with 2 chectacicaas An sustain the demurrer to the please 








eee Tete le tae, 



















General Number 6565. April Term. A. 1915. Agenda Number 19. 


The People of tne State of Illinois. 


a Appellee, 


TSe \ 
William Coleman, Jr., 


Aopéal from 
County Court, 
Jersey County. 
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200 1.A.610 
rom the judguent of ete | ; 
on the sane é the - = 


ry 
finding -heat ajfellant was the father of tyé bastard Ei of 


\ 


Cra Tuckere 


On August 26, 1914, Ora Tucker filed her complaint 
before the justice of the peace charging, " that on or about the 


wecnre--day of April, 1914, the crime of bastardy was committed in 


said county, and naned pt as guilty of said crime.” e— 





is assizned thereems The child was born Cetober 25, 1914, and 
the proseontriz testified that the acts of intercourse which 
caused her condition ao singe on the evening that she attend- 
ed a show with azz ie the Vodern “oodmen !all in the town 
of Fidelity, which was on ae last eee 
and also on the following Sunday evening. *ppebieant admitted 
in his testimony to having had many acts of intercourse with 
| the prosecutrix, but that she having positively testified as cf 
to the particular dates when such acts took place which eauced 


| her condition that she must prove those acts as of such particu- 


lor dates, and ae the preponderance of the evidence moet inat 








cet » 
ny, ff wor 
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. >a. 
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| 
ft 
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AS Terme 
he was not with her in Fidelity at those times the verdict <> 


@ her evidence as 






contrary to the evidence. 


the acts took place on the 










showing a positive assertion tha 


last “ednesday in vary and the following Sunday, but rather 
that they took place aia timg when she went with appellant to 


a show that was civen in tye/"odern Yoodman !!all during the month 


of January, 1914, and on the Xunday following that time. ‘or do 
we think that the preponderance the evidence showe thet ap- 


pellant was not with hér on those o@easicne. The prosecutrix 
we < ‘ 
3a corroborated in her testimony bin Line trgecdoy several wit- 


were 
nesses who ere -t least as disinterested as those who testified 
q 5 





toleomb ve te le, ? Ill. 469. 


It  ecthex contended that asthe complaint charges] 
that the acts of intercourse took place in April, 1914, and as 
the prosecutrix sarki ies abate trial that they were committed 
in January, 1914, OES AAES VBE taken by surprise and did not 
have sufficient opvortunity far procuring evidence to contradict 
her testimony, and in support of the motion for a new trial 
affidavits were filed by several officers of the Fiderity Caup 
of the Modern voodmen OO the effect that no entertsinment of 
any kind was given in the Yodern Woodmen “all on behsl@ of the 
Sedern “oodman on the evening of the last “ednesday in January, 


1914, and one affidavit. stated that no entertainment of any kind 


was given on behalf of said camp in said hall on any night during | 


oon 
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the same as those which appear in the ape of the City of 


Decatur ve Magoh fehlick, et al, --- me ak rages with ah: 


- the exceptio that in the latter case the judgacats ap~ - 


Ly 






pealed pees hy prosecutions brought under a 
eity aul the city of Decatur, while the judgments 





from which the write of error were prosecuted fom this 
court were obtained by ieaniutsons ander the statute. 
The above care ceferred to for these stipulationse 


_ ‘The only question involved in these writs of error 
gewhether the several defendante kn error were guilty of 

| Viobating said act by means of shifte and devices. the ¢ 
eided this gizetion 


eee 
28 res adjudicata in 


this court, And the j entea ses fawentire a ‘4rmeae 






“the same facts fi ing 






e, it must be considére 














might during the month of vanuary.| The A were not 
show that there war not atventertainment of some 


- 
having hyd gAny acts of int=rcourse “yee 





eaid month of January. But it eel a ea2id kall was also ye 

used by 2 society known ar the ®oyal Neighbors of Aserica, oe 
* : a. 
| i “the vooamen fall on behal@ of sald" 
camp of tie—batterorgrmiertron on tie evening rE thee 
the affidavit aga not state, and no 











affidavit was filed, stating that there was not in fact an en- 











tertainnent gaven on behalf of the ‘oyal “eighbors of America 


in said hall, cr one given und-r cone other suspices, on some 











Said hall during said month. Nippellant admits 


nfliect in the evidence ashe to the t 





took pl which is iomaterial, Ga 4 as there is 


/ She judgment ef the County Court is affirmed. 
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The People of the State of fllinois, 
Defendant in 'rrore 


ve/ 
Adobdph Sehliek and Sernhart File, 
Plaintiffs in “rrore 
The Peovie of \the State of Illinois, 
\ Defendant in “rrore 
\ 


\ 
\ 
\ 


ve 





Seorge | ehenk, 
\ Plaintiff in “rror, 


ee Oe td 


FRITS OF ERROR 
ve \ TO 


3 
x 


4 
The People of the State of Illinois, CIRCUIT COURT 
fendant in “rror, 
OF FACON COUNTY. 


vs 


Charles Seibert and sam « ‘eibert, 
sail, aia in “rrore 7 


fhe People of the “tate of\Illinois, vi 
- Defend 1% in BETOEs 
\ Sf 
vs Seo 
Anthony Shearer and Harry Yeisenhelter, 
Plaintiffs in Errore 


et eet Mie ae Mil 8S Since at tel Bll Mae Mowe @ Hit Meh 


BLDREDGZ, P.d. 


Theee are writs of ror to the Sireuit Court of Macon 
al 








County to réverse judgments\of viection against the plaintiffs 


in error on indictments un he state law for violations of 


the act known as the L Law, in force July,1, 1907. 





By agreen of the parties all the writs of error were consoli- 
dated in this courte Trial oy jury was waived in all the eases 
and they were tried by the court on agreed stipvlations of 

fact. The stipulations of fact in these cases Os aan kt ial ies 
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The People, ex rel Sar D. Price, | 
Ap elles, : 
-va- i ! / Appesl from 
i} Cireuit Court 
C.A. Asking;, 5 ae A Shelby County. 
Apkellant i/ 
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/ 200 1.A.62 1 | 

















agsinet acs as Lh tn ee EE Tyee a goks , unis, ste., 7 
Reports | = 
pot_hebedtrefeyuas school treacursr of towns ip 10, renve 3, Fact Sy 
: A Ww ee 
of the Third P.M. in Shelby County, Illincie, It appear# from the ee 
record that the trustees of ssid echool district met on April 11. 1934. __ 
oe a ee & president and treacurer. At this time "a 
fe rine, eos holding the offices of trencurer, having 
been appainted therete by the old Board. The record of the moeting 
npn 
=> ag follows:=~ State of Tllincie, Shelby County, ss. 
Trustees of Schools of Tornship Ten (10) Range Three : 
set at So. 6 Seheol, nietrict No. 47, directly efter the election 
of rustoe}, and proceeded te organize by slecting H.K. Archey, pre= ad 
se ex 
sident of the beard cf Trustees. “g 
$.4.D. Rowe nominated C.A. Ackirg for treasurer of : 
the board fer the ensuing term. Lar 
é 


Z.F. Banning nominated Sam D. Prica. 
H.M. Archsy decided tha nomina i’ by favoring 


) Sam. D. Price for treasurer for the coming term.” 


a The record of thin mating res written up by as 
Bon: readers ae clerk of eaid Foard. The sagen a 


Ee 








1 Aceh ai 


y 


upon baing 





Sam D. Price, was rot at the meeting of the Board, but 


) 


| notified scubseyuently of his election as treasurer, executed 2 bond 
in proper form, thich was approved by sach werber of the Roard, and 
; 

. : 

| delivered 2% to the County Superintendent of Sehools he andorsed 


thareon= "Received, Approved 2nd filed in wy office May 4, 1914. 


Lee ¥. Frazer, County Suporintendent,* Thereafter the ralator made 


@ written demand upon ii iecrey’ fans turn over to him the school funds, 


| _- ooks and propertias es treasurer of said school district. This ape 


poest refused to de, : Gre tf 









tant evidence it is unnecessary 
therete if there is @nf- 
to sustain the judement of 


ined bf by appellant was 


TR 
first, that the record of the meeting #eee not show that the relator 






wae @lected treasurer; second, thet the record of the meeting act naging 

been eigned by the president and clerk of the Roard of Trustees, it was 

not authenticated and should not have been received in evidence; and, third, — 
that th-re was no proper approval of the bond of the relator by the County 
Superintendent of Schools. 


se 


ord of the prycegdinze eas written up by the 







<< 
appellant\and he cann w complain of orm. In our cpinion it 


sulficiently\shows sag ott tion of the relatok as geoacurer. It is 







insisted, howevex, £hat the provisions of the stftute directing that 


the minutes of egth Weeating be signed by ths AresiWent and clerk is 








3. 


is mandatory, then 2t became the duty of appeliant, ac clerk, te sign the 
record himself as such, and he cannot defeat the right of is successor 
in effice by his own *ilful misconduct. The attit&ade of arpellant in hie 
brief and argument seems to be thet he has some vested right te thie office. 
Sehool trustees have the pewer to appoint a townshir treasurer for the temm 
of txo years, and to remove iin fer goed and sufficient cause; and this 
power of removal requ res no formal charge, no notice te tie incumbent, 
no form of procedure, and is not subject to review. Hertel ve. Roismenue, 
229 Ill. 474. The bond was ap-roved and accepted by each of the trustees 
by endorsement thereon in themanner approved by the statues,=- Holbfook ¢s 
Trustees, 22 Ill. 539; Bartlett vs. Board of Education, 59 Ill. 364,- 
\ ae it wa also by the County cuperintendent. 
The fact that the County Superintendent did not give 
“relator a written certi‘icate that he =a2 such treacurer eannot affect 
Ee relator’: right tlerete. The bond wasiin proper form, approved and acee;rted 
| ey the trustees, and it vs= the duty ef the County cuperintendent te reeeive, 
approve, file and recerd the enme and give relstor his cartificate of office. 
es ve. Poismenne, supra. Ghe ralater is prima facfe the school treaeurer, 
and as such is entitled to the funds, ete., of ths school distriet, and his 
title to the office cannot be tried in an eacticn cf eandarus. Hertel vs. 
Boismenve, supra; State v. Jounson, 15 Fla. 2; State v. Ostes, 86 Tis. 
$34, State ws. Shérwood, 15 Hinn. 282;;Stote vy. Gellackan. 4 N. Dak. 482; 
Warner v. Myers, 3 Ore. 218; 19 k. & £. Ency. baw, 7of- = 


Ye can seo no merit in the antenticns made by appellant, 


and the judgment vil: be affirmed. 












Agend«: Bumbor 31. 
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in the latterts Deak. 
OC Lo rtH- 
for sevarni iyears had been = tenant on farm land near Lathan, - 

Tilincis, sich wae controlled by one Osear J. Luese and bad become indebi«d te 
said Lucae, for which indesteinace ha bed given threes prosicsory notes. Troe of 


these acotes were for the erincinal sum of $2000.00 each, and one of thea had « 





e@redit on it of $200.00. fhe third note was for the principal sum of about 















$450.00, #hich, at the time $7 the transaction in cuntrovorsy, a pagt cue and 
on shich, torsther with the Meumulatead interact, there was due $529.31. appelies. 
war sleo indebted te the Bon, evidenced by a promissory acte, om which was daa, 
including the accumlated interest, $273.0. Im order to pay off come of this 
indebtetnsses aeressee pee 2 gale on the “ans and rejueated Hr. Valter Vells, 


Gaehier of the bank, to oct ae clerk at tue exnla te lock after the precesds, hy 


of the cele the amount due on hie note to the bank, and turn the balance over te — 
Mr. lucas. On the ay after the ezle Mr. Tucan and Crete ont to tre bank to. 
make an aprlication of the Suebke of the sale. Ths total ascunt cf the pro- t 
| age ae on, 

¢sede of the eale was $965. 18. Sepeticects neto te the bank, «ith the accuse 
ted interest, amounted te 2279.80. The bank vureheeed the cotee given at the — a 
sale from focetiedh a discount of $26.00, anking the tetal amount due the bank : 
at that time from to, the eum of $3607.20. The balance of the precesds 
rs 

of the sale, amounting to $657.38, “uc dsposited by Velle in the bank to Loge 


i eee ae Os 


ae SO eerite 
i Ve ae 
ae 








¢redit. Some property belonsing te other poreons wae eold at the same sale, 


and the protsede derived from such property amounted to $86.23, and this 


smount wae checked out by ss sea Cae the parties to whem it belonged, leaving 


the amount in controversy $571.15. 


n 


Phen eetetice and Bucae cane to the bank om the day following the 
sale, they went inte = back room for the rarrerxe of carrying en their nerotiate 
ions. After this conference the tamk executed the following paperse"® Latham, 
Tll. Peb. 11, 1914. “lo.----- State Bank of Latham, 70-1408. Pay to 0. J. 
Lucas, ® or order, $571.15. Five:Hundred and Seventyeone and 158100 "Dollars. 
Charge @. S. Richey." Thies wae endorsed on the bats by ©. J. Lucis, and 
etamped paid by the State Bank of Lathe, Illincie, February 12, 1314. 

| pla Hp. 


Towarie the latter part of Mares or the firet part.of Avril, lean 
hed am overdraft at the benk of $40.00 which he paid, On the 7th day of July, 
1914, Lucas took judgeent by confession on the two $2,600.00 notes for the sum 
of $4,041.00. Ong ones of the acteg were the endorseeerte:- "P2id August 30, 
1923. *fwo Hundred Dellers. Paid Pebruary 11, 1914 Forty-one 84-100 "Deliars.® 


ph 


On July 1, 1924, Lutae and seated Gale . written agrecsrent shersin Luc a6 
agresd te extisfy said judmeent of $4,041.00 in consideration thet ipeiiee 
deliver to him one gray bars, ond the undivided oneeholf interest in 120 ccres 
of corn, which Cestiad aarood to husk and deliver st the slev<tor in Latham. 


The fudgaent was therefore satisfied of recoré, by Lataa. It was not until 


after thie judgment «as antisfied ef record thet appetiwe mate any claim to 


the bank that i% nad wrongfully paid the amount in eentroversy to Lucas, and 


aid not bring suit te recover the eane until September Sl. The above facts =e A 


VO eel 
the bank se the cinda a: Shamed that be never suthorized the bank to pay the 


$571.15. te Lutes. 


aeeslies ‘denis at he ever told Volle te ¢ ay any part 


all Mndicputed, and the basis of Yyie avit for the recovery of thie amount from 


of the preceads cf said sale to Lue«ea. 











sje 


| cross examination was asked the following questicns= ® You owed the bank there 


some money that was taken out of the sale money, did you not?" To this an 
objection was sustained. 3 ri : 3 3 

heing part of the—wes—pestas, On cross examination he was aleo asked if he 

did not tell Mr. J. H. Miller that all the procesds of the sale were to be paid 
or turned over to Lucas, to which an objection was sustained. This question -—ras- 


o—=ethorized 





Fr such protssds. Further, on cross exatiination he was asked if 


he did not tell Volle on the moming of the sale thet all the procesds of the 





sale were to be turned over te Lucas as a Credit on what he owed him. To this 


aleo an objection was sustained. This ceestror-wat Clsariy proper umer the 
issues-tr-tites tase. Also, on cross examination sppettes was asked if Mre 





Lucas did not turn over to him at the time his conference with him in the 
bank after the sale, the small note of HAR 00, to which the witness answered 
NO. It was the contention bic amt on the trial that at the necting in 
question between Lucas and rd ee the former turned oyer 6 ee 
the $450.00 note, and that out of the balance that was ane Spree se Pes of the 
proceeds of the sale there was $41.84 left, which Lucas endorsed upon one of 
the $2,000.00 notes, -ane 
were the true facts—andte_corroberate at—sppelies-told. 
him to pay theee-proe-eds-te-huceces It iy undisputed that the $41.84 was one 


dorsed as paid upon one of the $2,000.00 notes, as heretofore shown. Bhere—did—it- 












ba fer HSS = Pea tf. 
Bueseh. Further, on cross examination counsel for eppeiient, asked appolis.if 
A 
he did not owe Lucas a note about that time for about the sum of $450.00. To 
this question also an objection was sustained. He was further asked if he 


didn't know what notes Lucas held acainst hig, to which an objection was suse 


tained. 





rea. Ths entire tese 


timony of the witness Lucas was stricken cut of the vert feet ceesae 








am ee 








and the ¢curt © nace te motion 


[= 


made by 5 ence Sana te strike from the record all the testimony of the 


A acreage 
witness Sits about and concerning conversations had between his and Lo § 


A 
about =e and about the preceede of his sale i:sofar us it pertained 


to any authorization to make payment of any portion of the procasds to Lucas. 


Witness Volle testified that when he and on aaa wig in the bank on 
the day after the eale he delivered to aesshlas the $450.00 note and gave bim 
credit for the balance of the preeseds amounting te $41.84 on one of the $2,000.06 
notes, and he i gorrovorsted by the $2,000.00 nete on which this credit ceveare™ 

wre 
It +¢ undisputed ment Repeeers ew thet bank had turned over the balanes ef theese 
procseds te Lucae fer monthe bSfors he made any claim for the came and even paid 
am overdraft of $40.00 on his account after the same had been done,] andthe- 


fs 





ral bank_te turn over. BRE SALINAS OF -Shn_yeeboee 10k ae thet heat hornerte-eahs tee 


ite seticn-in-sco-doinmes If the yeetswon of ths witnesses, Volie ang Taeas, 










limits as it was, had not beon | | SC Sa extluded, it would be, our daty to 


reverse ® judgment on the even that it is contrary te. ake ole ar und 


manifest weight evidence. 


Phat we have eaid prac tically dispages of the various objections nade 







to the instractions. The judgpent is ee baice Sack cause renarided. 
” Se ees a 


ee, one 













01915. <Agenda Number 34, 


Charles P, Wilson, 


\ Appellee, i 
\ Appeal from 
VBSe Cireult Court 


\, / Vermilion County. 
The Hartford Fire Insurance 

Company, & corporation, / 

OPPest ants BaD ta ce 6D, 

‘ , ZOY ine Vet 

Eldredge, P.J. “ie vA 


Re 


(ae) 


This is an prem Of asscumpsit to recover upon a 
parole agreement to renew a fire insurance policy at the time 
ef its expiration. This case was before us on a former ap- 
peal and is reported in 185 Ill. App. 181. The evidence in 
the record on this appeal is substantially the same as it was 
in thet on the former appeal. We held on the former appeal 
that as the original declaration did not aver the ownership 
of the tede appellee, nor that he had eny insurable 


interest therein, the giving of the two instructions which 
stated,in substance, that if the jury believed from the evi- 
dence that all the allegations contained in plaintiff's de~ 
claration were true then its verdivt must be for the plaintiff, 
were erroneous, as peremptory instructions must include every 
element necessary to recovery. After the case had heen rev rs- 
ed and remanded, anc reinstated in the trial court, appellee 
filed an additional count which contained substantially the 
same allegations as the original count except that instead of 
merely averring that appellant agreed with appellee to renew 


the policy, it was further alleged that"defendant acreed with 
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plaintiff to renew the policy for his benefit and in his 
favor", and with tho further exception of an additional aver- 
ment, “ that at said time, ond at the time of the loss of the 
policy, the plaintiff sf was the owner of the same." lMany 
@ uestions raised on the former appeal are again presented, 
but as to such our former opinion is res adjuticata. The only 
new question on this appeal requiring consideration is the con- 
tention that as the policy contained a prevision that no action 
to recover upon the policy shall be sustainable unless com= 
menced within one year from the time of the loss, anc as the 
additional count stated a new cause of action and vas filed 
more that ane year after the loss, appellee is barred from any 
recovery thereunder. The answer to this isthat this suit 
wan not brought to recover upon the policy, but upon a contract 
to renew the same. 

There being no reversible error in the record, the 


judgment is affirmed. 
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General Number 6391. April Term, A.D. 19 Agenda Number <3. 


Chas. jean Hardware Coe, 







Appellant, 

mea} from 

Circuit Court 
Fulton County. 


VSe \ 
Boeara of Faucation of School 
District No. 96, Fulton County, 
Illinois, ; 


el OO lt tat ae ht Mal 


Appellee. 
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Appellant filed its bill in the Circuit court of 


nN 
2 
me) 

; 
i 
on 


CO 


33 


Fulton County to establish a mechanic's lien as a sub-con- 
tractor on the money due or to become due the contractor for 
the construction of a public school building in the City of 
Cuba, Fulton County. ,H.Gard, the contractor, was de- 
faulted, but the Board of !ducation filed its answer, which, 
among other things, denied that said Board ever received any 
written notice of appellant's claim. Upon a replication 
being filed to tne answer, the cause was refcrred to the Master 
in Chancery, who found, among other things, as follows:- 
"SIXTEENTH8-I therefore hold that the account of the Johnson 
*Haraware Company against the sald \/,H.Gard which was Ge- 
—‘livered to the said J.0.Applebee, president of said Board 
‘of Fducation on the 10th day of November, 1913, was not 
— “sufficient in substance anc form aS required by the statutes 
—‘“of the State of Illinois, to create a iien on said funds then 
~ "pemaining in the hands @f said Board of Education.” Upon a 
heating before the Court upon appellant's exceptions to this 
finding, the same were overruled and the bill was dismissed 
for want of equity. The bill is based upon Sec. 25 of the 


c - l 
Mechanic's Lien Act, which, in part, is as follows:-" ane 
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~"pepgon who shall furnish material, aparatus, fixtures, 
“machinery, or labor to any contractor for a public improve- 
‘ment in this state, shall have a lien on the money, bonds, 
~™ or warrants due or to become due such contractor for such 
~ “improvements Provided, such person shall, before payment or 
“delivery thereof is made to such contractor, notify the 
~ “officials of the State, county, township, city or municipality 
~ “whose duty it is to pay such contractor of his claim by a writ- 
~Tten notices" 
The written notice of appellent's claim delivered 
by him to the President of the Board is as follows:- 
[ "Peoria, I11. Nov. 10, 1913. 
"wr, W.H.Gard, 


Bought of Chas, Jebnson Hardware Co., 
£025 South Acams Street, 


PrsS sire. < res Di = Lea sy rd 33 van Leen Tes aa - Cy 
Tin, Hard Stoves, Furness. ygre—-ame State Roofing,and house 
Furnishing Goods, Builéer’s Hardwesne, Carpenters! and Coopers! 
Tools, Belting; Packing, Steam Hose, Steam-anée—Hot Vater Heating, 
jaary—Copper_and_sheet—ren— ork. = 
Nov. l, Contract Job, Roofing, Galwd. Iron and Tin 

Work and Sky-lights on Cuba Schools- 1,160.00 

CY e 

Sept. 15, By Cash- 500.00 660.0 


The question for determination in this case is whether 
the above is such a written notice of appellants’ claim as is 
contemplated by Sec. 23. While it is true that said section 
does not provide for any form of such notice, yet mechanic's 
lien laws must receive strict construction, In our ppinion this 
alleged notice is wholly insufficient. The statute provides 
that before any person can establish such a lien he shall notify 
the officials of the municipality, whose duty it is to pay 
such contractor, of his claims by a written notice. The notice 
in this case does not claim any lien on any unpaid funds, does 


what 
not show/materials were furnished to the contractor, and 
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does not even state that they were furnished to the con- 
tractor for the purpose of being used by him under his con- 
tract in the construction of the school building. There 

is nothing in the notice that can in any way apprise the owner 
that appellant claims a lien upon the unpaid finds under the 
contract with Gard, or that he furnished any materials to 

the contractor under his contract for the construction of the 
building. From the reasoning in analogous cases we must 

hold that this notice is insufficient under Sec. 23 upon 

which to establish a lien. LaCrosse Lumber Co. vs. Grace I.F. 
Church, 180 I11. App. 5873 Germania Life Ins. Company vs. EKlewer, 
27 Ill. App. 5893; Davis vs. Rittenhouse & Embree Co. 92 Il] App. 
5413 Watenkamp vs. Billigh, 27 Tll. App. 585. 


The decree of the Circuit Court will be affirmed. 
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April Term, A. D. 1915 Avenda Numbor 46. 






I ADRAHAM, 

& corporation, Appellant, Tt yountr 

-vw-= rror to the — Bs { X. 9— 

SARAH KANNDR, = cians a 
SangonammCounty E 


= S74 2001 A. 60 
| 


Ne ee Sel Nell Saal Sell nec mama Mona 


Appellant oreught its action in assumpeit agninet appellee te recever 

upon the following written instrument executed by nerstf* Fobruary °3, 1974, 
Ad Ay, Sarah Kanner, in consideration of my love and fond memery ef my 
“late husband, Isadere Kanner, ond in furthor consideration of the funeral rites 
—*perfermed and to ba performed upen ay said late husband, hereby promise te pay 
“the present encumbrance upon this congre:at ton, Bnai A -rahem, ot Sev nth and 
—“Wasen Streets, amounting to $1,900.00 »ithin six wonths from date, I hereby further 
"empower the trustees of the said cengresation to enforce wy said prowise. 
Smey i Sarah Kanner, 


” itnossy / 


Appellant appeals from the juégeent of the Circuit Court sustaining = general ; = 
and special demrrer ef appellees te the secend amended declaration, which censista . 
of two cant. The first count avors that the plaintiff is a religious organization, 
organiazcd under the laws of the State of F2lineis and «as the owner and possessed 
ef certain real estate lecated at the south east corner of Mason snd Seventh streets 
in the City of Springfisld, and there carried en a place of worship in accordance 
with the dectrines of said church, and thon ani there bad trustoes who “ere duly 
elected by said congregation; that one Isadore Kannor, late husband of agpeiles, 

in his Lifetime, was a member of said congregation, that on the °38d day of 
Pobruary, 1914, appellee executed and deliversd to it the decusent hereinabove 
mentioned by which said promise in writing appellee then and thore undortook and 
promised to pay to appellant, or to its benefit, or to ite mortgagess, or debtors, 
the sum of $1,900.00 within six months from the date thersof for the use and bene= 
ft of the appellant congrogation; that at the time of making said promise in writing 


appellant was indelted to the Pirst Trust & Savings Bank of the City of Springfield 





pL, 900.00, which said Eptadintease was then secured by a certain a 
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mortgage deed executed by appellant through ite trustees; that deannd had 
bean made upen appsllant for the paymont of said sum of momy by said bank 
and that said trustees had been required to pay out aiditienal money to 


prevent forselosure of the samo, that appellant has requested the payment 





of said sum of $1,900.00 from appellee by its trustees, and that appolies 


either pay the same sciatic |Vamecaa er to appellant for the purpese ef liquidating j 


~ 





sing mortgake; tut thet appellee has refused se te deo, etc. The second count is 
substantially the same with the addition of the further avernents that the . ; 
funeral rites specified were performed upen the said Isadere Kanner, Musband 
of appelies, after the making of said sritten instrument and in consideration a 
thoreef; that appellee knew of the existonce of said mertgage licn upon the oaad_ 
real eatate at the time she executed said promise in writing, and has since 
known that the same is unpaid and whe the mortcago@ was: that appelies did not 
pay said tank within sia months from tho date of said writton promise said ie 
» whereby and by means whereof appelles became liable to pay appellant the 
sum of $2,900.00, and being se liable then and there undertook and proazised ® 
to pay appellant when thereunto tad, the said sum of $1,900.00, that 
appellant requested appelles to pay said trustees «aid sum to be used te Liguigate 
eaid indsbtedness; vet appellee refused, and still doos refuse, to pay appellant, — 


or its trustees, or te said bank, said aum, ete. 


The instrument itself deos net purport te be a promise by anybedy to 
anybedy except by the maker thereof to herself. In our opinion it is a sore ‘ 
naked written personal pledge unsupported by any valid consideration whatever, 


and one which appolles may carry out or not as she sees fite 


The judgacnt is affirmed. 
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Appellant anceals from a judgment for the sum of 
2175.06 rendered against it in anaction on the case in favor 
of appellee for the failure to furnish proper and sufficient 
cars for the transportation of hoge from “aris, l?linois, to 
Rast Cambridge, “Massachusetts. The case was tried upon the 
third and fourth counts of the declaration, which are sub- 
stantially the same, and aver that on the 10th day of December, 
1913, appellant received from anppellce «2 l«rwe number ef hore 
to be carried by it from the city of ‘aris to “ast Cambridge; 
that it then and there became the duty of appellant to furnish 
proper and sufficient care for the tronsportstion of said heegs, 
and on account of its failure so to do appellee wae comrelled te 
and did ship said hogs to indianapoliec, Indiana, whereby tiey 


became greatly damaged and lessened in value. . 


It appear rom the evidence that Ve 
LS to furnish double deck cars for these hogs, but thot 
eee wae unable to procure double decks cars, but did fur- 


nish single deck cars. ‘it dees not acpear that/t ei made 


any protest upon the character of the enre but accepted the 
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asain and shipped his hogs to Indianapolis. s+seetiee terti- 
fied upon direct examination that he ordered the care for the 
purpose of shipping the noge to “art Cambridge, but on crors 
examination he stated that he wae not sure whetner he ordered 
the cars in order to make the shipment to Ssst Cambriége or 

to % st Buffaloe Sep Yorke The records ef a% ; chw 

that his order was for care in which to ship the hoge to “ast 
Buffalo, “ew York. The evidence showdtiiat one carload of 
hoge wae sold in Indianapolis at ~ 9-50, and the second lead 

at ©8.95 per hundred soundse ina further testified that 
just before he made the ntcumiss that he had telerramnr from 
the J.P. Squire Company, perk packers at “ast Cambridge, that 
the price fr top hogs at tiat place was °11.50 per hundred 
pounds dressed for vorke “e also testified tist the eost 

of shipping the hogs to “set Cambridge would be about §2.50 
or °2.60 per hundred, and that the freignt rate war 324 cents 
per hundred. A few of the hogs were sold to local ~arties at 
Paris, illinois, fer 8.50 per hundred pounds. There += no 
evidence as to what the hoge weighed at Indianapolis, or 
whether the price received for thea there ws for live hogs 
or for hogs dressed for pork. ee ee evidence of the 
number.or weight of the hoge sold at “aris. ee gree 
evicence of any kind in recard to 2 shipment of hoge te “ast 
Buffalo, Sew York. eek 30 ue evidence thet the cars frr- 
niesned were not proper and suitable for the shipment of the 
hoge to “asst Cambridge exeept that of ==-seee nincortel 

aiied €@ to the witness stand 2s hie own witness, 

and he testified that the care he shipped the hoger in were 
ordinary 40 foot stock cars, snd that he made no complaint 

of tne character of the card. ©n cross examination, over ob- 
jection of anpelliant, he wae permitted te testify that the exrse 
he used in the shipment of tre noge to Indianapolis were not such 


as are ordinarily and ueually used by well 
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_ regulated railroad companier for the transberistion of live 
etoek for such a distance ar from “arie to “aet Cambridze; 
flee that double deck care with water trougis in tiiem were 


euch a¢ are ususdly ahd ordinarily provided by well recgul -t- 


ed railroad companice for the transport:tion of live stock 
between said points. This croes exsmination was itoroper, 

as appellee wan asked not/ing in his direct examination in 
regard to thee matters. The evidence is uncontradicted 

that double deck etock cars are not in genersl owned by. 
railroad Comoaniéssthemselves, and that acceliant oned na 
Buch care; that the double deck stock care are owned by 
special transportation companies and are leased to the rail- 
road companies as their demands may require; the reszeon for 
this being thet railroad companies ecnnnot afford to keep on 
hand at all times special orticular kinds of cars such as 
refrigerator enre, phlace steck cars, cars for the trans- 
portation of seate, dining cars, parlor, cars, sleenine aqurs, 
etc., and that the business of one railroad company in one 
part of the country in certain fteasons of fhe year demand a 
large number of there various kinds of care, while othr rail- 
rosd companies in other parts of the country in other seg¢sons 
of the year demand very fev of them; consesuently, most of 
these snecial kinds of cars are ownet by various different 
compamies who lease the cane to the railroad comoanier as 
their demands may require. ‘It is undieputed in the evidence 
th at appellant made efforts @o0 procure double deck cars for 


nopellee, but vase unsuccessful in geiting theme 


From the state of tie evidence in tis record we must 
hold, first, that there ie no evidence wnich a j: ry could 
estimate any damages; and , s*corig, tat there was no competent 


evidence that appellant failed to furnish proper and suitable 
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200 T.A. 643 
BLIREDGE, P. J. 
Appellee resovered 4 Judement im & foreible entry and 
detainer sroceeding acainat appellant for ths esssession ef cer 
tain preeisus known as 502 South right street in ths City of 
Blconington. The avidense shows that appellant refuend te nay 
the rent under the lesss and was uoins the samt for imweral 
pursosss . 
The vrincipal contention made in this court is that the 
trial court errad in overruling aposhlant*s sition to diemise the 


There is no 
eait for want of a written complaint on fils/ Ssoeecexkion 


1 of exceptions on this motion. 
are os Hs ee LPGSO NS SSR ST OG EK ESERN RSET BE AR 





geustcinoerammesrx Ths esuse sas heard in the Cireult Court 
on an apoest from a dusties of the Peace, and if the eritten 
eomplaint wee found to be misefar from the files and had Been 
lost or dacstroysd, usen ine proof havins bean sade thereof a 
eopy could have bean substituted thersfer. Thats .teing no bi2} 
of aveestions on this metioa, it sill ts presenid that the court 
‘properly raled thereon. Sheshan vy. Richardson, 147 [11. 366. 


The judgewt of the Cireuit Court ia affirmed, 
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BLDREDCE, P. J, 


Appellees are partners engaged in the abstract and real ene 


tate business in the Citysof Louisville, Clnsy Sounty. ‘They reeovered — 


a judgement in the sume of 575.00 against appellant far commissions for - 


consummating thesale ofa 240 acre tract of Land. The. question invole 
wee is orincipally one of fact 2s “ what was the contract. Appeliant 
nines to own 502 agpres of lené in Clay County, which was divided into 
two tracts, one contsining 240 and the othe r 262 seres. The necotize 
tions between the gsarties beran by appellant recuesting appellees * 


ZL 


sell the@ 50X acres for him at a ne€ price of ©32.50 pe& sere, appellees 


to receive as their comwissions 211 they could procure above thet figure. 


After some correspondence in regard to the matter aopellees claim that 
in a conversation between appellant ond appellee Erwin on February 20, 


1913, the latter told appellant that they had a chance to sell the 248 


acre tract but tiet appellant refused to sell this waect separmtely *rom 


the other; that subsequently appellees mace the WP obsition to sell me 
240 acre tract to the prospective purcieser thereof at 040.00 an acre, 


u at they (appelieesa) themsel ves, would purchase the 262 acre tact 
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at $3250 s acre, and would pay $1 ,006600 cach down on the latter 
: 7 
aenet and sive 2 mortgarce back for the baloanec.s id wanpica agpellant 
: agreed, but when appellee aprpruached the rrospective purchaser the 
latter did not want to pay all cash for ne 246 sere tract, but egreed 
= pay §5, 000600 enahsand give Ris avte for the valnaces. Auout a 
week Pay war tae, necording to the testineny of Erwin, he told sppele 
lent what the prospective purchaser had agreed to do ang clained that 
dm that converestion appelinnt sisted, in subst«nee, that it cidn't 
make any cifference to him whether ap-ellees boucht the 262 acre treet 
or not; in fact, he would rather they would not buy ite. ‘The reason 
a by the prospective purchase of the 24¢ sii Serna for sot paye 
ing e#ll ensh was a inorder to rsise the money he woulé heve to sell 
some of the securities he orned et = discounte «rwin testified thet 
_ @ppe@iiant told hi« thst he would poy 2 Lif of the loss otessiscned aby 
the discount in order to -et #ll each for the fearu; that subsecueste 
iy the prospective purciecer tendered to ap eliees the full enount of 
the purchese price, 613,600.00 ond appelient refused to conveye “pe 
‘@llant testified that ‘e never «at sny tise agreed te seii the 246 
mere tract severately; that the final agreement with sppelle es was 
that they could sell the 240 «cre tract to the »rospective purchaser 
at $40.(C sm secre thereby giving aprellees 6] .oG0e commissions, on 


condition that av-ellees purchased the 262 acre tract st32.50 per 


mere, paying therson the ¥,300-00 comaianions received by thea, sl uve 





in addition ang the balance in three years without interest. Ape 
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L be eakios offer noV atteapt to 
purehase the 262 cere tract. Appellent did not, in fact own any of 
thie isnd.e Ye had wea a) i the land, whien, on its face wag absolute 

Y aarcboay was, in fect, 2 mortesce, ene eonsecuently could not heve sold 
the lend in sny event until he hed procured title thereto. ‘lowever, 
this een but osrtinlly affect the question at issue. If the contreect 
Wee as Sta euad by theanrelisnt, then appellees are not entitled to 
daisies any iid sokens becsuse they hove never attempted nor of féred 
to ful fil. their part of the contract; while if the contract was as con 


tended for by aprellees, then their right of recovery is ext-bl ished 


The vital questi.sn is, whet were the terms of the contrect. vn this 


es 


question the evidence rAl elose and conflictinge Upon the trirl ap- 


peliant offered in evidenee tie following telegrem which he testified 
he Feceived fra the Yestem Union Telerrevh Coapany in @== due 
course of businessj-" Louisville, ill. Merch 38th 19136 

* ke¥. Johnson, 

*susumption 11. 

* ire us suthority forthwith to make contract of ssle for the two 
hundred forty scres. Very important. 

“ Grwin © Kaxwell* 

The Court sustained an osjectivn to the introduction of trie tele 
egram on the ground that the originel only woulc be cospetente This 
iS iesiine had e tendency to suppert appellentts en that he had 


never suthorized appellees to sell the 240 sere trect oy iteelf. the 


+t 





5 id} 






§ ‘conie erred in refusing to admit it in evidence. The telecras pure 
>erted to be sent by eprellees at tneglom initistive, end they theree 





by aede the telegraph compery their SEBATe In the ease of “he Anheurer- 
3useh Brewing Assuciation vse ~ tmacher, 127 111.652 the rule ae to 

the aduieeéen Of ‘telegreas in evidence is very cleariy siated as 
fsllows:- “ tue applieation of the “rule of evidences here coitsaded 
for must descend upon whether the geverges Gelivered by the telLegrech 
anal to tndprcantite er those deliverec. by the defenduit to the 
telegraph ogerator are, 2s between the verties to thissuit, to be deens 
ead the oricinsle. in Durkee veVetmont Sentral failrosa Jog 29 Vte 

i27, the rule wh ch we consider the most reasensble one is ini€ down 
vizse, that the original, where the person to whom it is sent takes the 
risk of its trensmiesion, or is the employer of the telegra:h, is the 
meneage delivered tu the operstor, but where the percon scnding the 
mesesce tekes the initiative, so tet the telegraph comeany is to be 
reg-rded as hia agent, the original is the anesage actually delivered 
at the end of the lines See also “%nveland vse Green 40 vise 431; 
Seatern Gnden velegraph Cos v Shotter, 71 Gas 769 Yileon V .. snd 

Si. %e Radilrored Goe 31 Winn. 431; indie Ve Noberts, 35 Serb. 463; 
Grey on Commnicntions wy “slegraph seese 104 129. ‘the same rule wee 
adopted by this court in Organ ve ihe feople, 59 ya 586 
= The fret eee the defendant tock ‘he suAthateve in vend= 


ing the telegr-ms, thus employing the telegraph comany os its scent, 











eeariy shown by ita letters to the plaintiff rend in evidence. 
iswing thas ‘eaployed euch agent to convey commuicativua te the plaine 
Seaer it musi be held to ve bound by the nets of its agent te the exe 
“tent et leant of meking the seesares delivered oricinslse thereby 
*eonstituting them primery evi Gence of the conten ts of the nesesres 
"sent.® | 
Tn this case there eos nv suggestion on the trial 
thek the neseage was inaceur =e ,or that aprellees cid not, in faet, 
iwead its 
Appellee Uirvin, after testifyinc upon the eviaa on 
eross examination that the aut ority which apc-ellees hed for -élling 
the land ons jverbel one, was asked the following questions and gave 
the folloving snswers: “ @ Sy word of mouth ouly no writing of any 
kind or charecter? Al think we had ietters to that effect too. io 
You sey younad lettere to that effect before tint tive: Ael think we 
had letters. GeB would like ts have you produce those letters please. 
Q- Where are those letters." %s the last question om objection was 
anddone sustained on the ground thet it ~ss imasterial. If appele 
lees had eny letters from spvelient showing what the contrect war 
they ceri einiy Weald be very asterial in the tiel of the issues in 
thie ends 
ey jhe examination of the appellent «after Ke usd dee 
treiled the conversation he ciaims he hind vi thhwpedee Srwin, in ree 
errd to the contract for the tale of the land, he was asked by his 
eounsel this question: “{ Tell the jury whether or not you at any tine 
modified, or if you cid «wkke any different vrereement with Hr arwin, 
other then thet you tes'ified to, aade on the 2uthy* Upon thia quece 
tion being objected to the Court stated in the orescence of the jury:e 
"It assumes an agreement wes made on thet day, that isn't warrantea by 
the evidences You 2xssume by your question, sm sgresment was made, the 
assumption ian't eervanted By what this witness kas testified to; he 


"hasn't tes ified tnat any -greement was ande, he has tofd « converssta™ 








hagas 16 
that took place, between he ond Ur. Urwin You ere calling ihai an 


" agreement*. 
“he objection to the scant s akenk properly Arve been 
gusteined en theground that it cralied for mere conciusions; but 
the osi'ive statement of the Court that the previous testiuony 
of apoesllent detailing the co ersations he had tind withnuirvin in re= 
eerd to the teras of the agreement, as te claimed thet they were, did 
not constitute an agreement of any kind, could nave no otuer effect 
then to destroy sprellant's whole defense, and clesriy inVYeded the 
orevinee of the jury. 
. Three instructions were given fer the plaintiffs. 
Bach one instructs = yerdict and ia based svlely upon 1 contract 
fer the sale of the 240 acre tract of Isandé clone, ignoring entirely 
the theory of the defense that the 240 secre tract wns not to be sold 
unless s°pellees silso purchased the 262 secre tract, es sentisned 
abovee “he civinug of these instructions was 2leo errore | 
Ser the errers icdiented judgment must be reversed and 


the en ce renmandede 
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ELDREDGE, P. J. Onn TA, 646 

Appelles recovered = verdict and judgment in the sum $2, 500.00 
against appellant in an action om the ¢ase to recover dsnages for personal 
injuries claimed to iave been received through the negligence appellant's 
servants in the cperation of a etrest car. 

appellant operates a stret car system in the city of Decatur, Starting 
from the Union depot . line of deuble tracts run weet of Eldorsdo stroet to 
Broadway, thence south on Brosdway one bleck Fact Nerth street, thence west on 
Exet Nerth street. On the nerth side of Zaat North street mbout half a bleck 
weet of Broadway it maintains « car barn. Mill etreet, running north and south, 
entere and terminatoes in Fast North street on the ecuth side theresf eppesite 


_eadd Gar barn. On the south side of East North stract and om the enact side of 


Mill stroet appellant maintains another car barn. Switch tracke run from the 


north main track into the car — on the north side of East Nerth street, and 
switch tracke run from the south main track into the car —, the south pide 
of said street, 

| me accident happened about 9:30 ofeleek on the evening of Pabruary 


he 25. 1916. There had been a heavy snow stern ond appellant in cleaning the snow 
tet Pepe - 3 
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from the tracke running inte tie north é€ar burn hed piled it up in an om 
bankesnt on the sxet side therso?, which extended out into the street te 
eithin sbeut tro feet of the north rail of the north main nee 

The csuse wae submitted to the jury upon the first end esceond counts 
of the detiaration. fhe ‘iret count charece, in cubstanse, thot while the 
pleintiff on the evening in question wns riding in « sleigh drown by « bores 
upon the ctreet, which ae covered with enet, and wherein the defendant Bad — 
piled upon tha north cide thereof s bank of snow te » height of tiree fest 
| so that it became neteeeary for vehicise going west ia order to pase such point, 
to turn south upon the north act cf tracke; that sbhile plaintiff @ae riding 
in the sleich foine weet upon tha north side of tie street she tured sate 
the tracke of defendant to aroid the ence tank, and that =t the time eee in 
the ¢xsreice of gue Sere ani caution for ner pee that it waf the duty of 
the defandant te run ite care in = reastnadls mannar and te use reasonnbis 
Q@are not te etrize the vehicle im which plaintif* wae riding; but that, nest 
regurdine ite duty, it ran ite Gar upon and ersinst ths vebicle in elich 
pldatiff wes ridine with great feres and vielence and thereby she was throen 
te the ereund, and injured, etc. 

The second count is based upen the failures of defendant te ring 
a bell cor sound some cther alars te warn plaintif! that a etrest car was over= 
Sehing the sleigh. 


- _[torenise ise = married woman, sbout 23 years of ore, and on ths 
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evening of ths accident wae riding in « sleigh drawn by a single horse with 
two women companions. The evidence for appelles tends to show that she had 
driven a on Broadway to East worth street where she turned wect on to 
East Herth Street in which direction she drove on the north site of the latter 
street wntil she approsched the enow bank in the street when she turned south 


en to the north main tracks and bad proceeded west thereon 2 shorth distan®c  — 


zhen 2 etrest car operated by sppeliant struck her sleigh from behind over-= 


turning the same and throwing her and ene of her companions onto the cround, that 


before she drove south on te the tracks te acid the snow bank she turned and 

4 
leoked east but saw no Gar approaching. There wos alec evidence tanding to 
show that when this car passed the ter barns on ite trip eset ot the depot, 
the conductor drovped off the cor to wait at the barn until it returned, and 
that as the ¢ar spproached the ¢ar barn, the motorman, instead of looking ahead 
along ths track, was watching the tar barn fer the conductcr to get upon the 
ear; and there wae alee svidencte tending te Bhow that as the car procesded 
south and west around the corner of Broadway and East North street the trolley 
thereon slirped off the wire causing the ear to become dark, and as there vas 
ne conductor on the cor some little time elapsed before the motorman could 
proceed from his pesition in the ear to the rear end thereof to replace the 
trolley, retake his pesition and start the car, and it is argued by counsei 
for appellee that it was on account of the car being in darknees that aprelles 


failed to see it when che looked back before che turned on to the tracks. There 


is no evidence that any gong wae sounded or warning given of the approsch 
Pee.” aks aan : 





of the car except immediately defor it struck the sleigh, and there is no 
ewidence thst appellee or her companions saw the car bofors the eollision. 

The evidence for appellant tended to shew that the trolley did not 
come off, and the car thereby become dark; that the head lights were burning; 
that the Gar was proceeding slowly in its usual way, and that the motorman did 
not — the sleigh until it abruptly turned in front of the car too late fer 
him to stop the car before hitting ae 

Under thie state of the proff the questione of the negligence of 
appellant, ond the contributory negligence of appelleo were @dearly questions 
ef fact to be determined by the jury «ni the ccutention that the verdict is 
contrary to the evidence aannot be sustained. 

In the croce examination of the witness, Ruby Delong, who was in 

5 the eleigh with appellee at the time of the accident, an cbjection was suse 
tained to the following queetionj- ® QeHad you any other accidents or upsets 
that evenihg while you were out riding in the sleigh"? It is insisted this 
wae error. Nething is shewn in the record that wight make it have any materiality 
whatever to the issue. A question of the cane import was aeked of the witness, 
Eva Marie McDougal, to which an objection was also for the save reason properly 
sustained. On direct examination of the witness, Mabel Young, who was a 
passenger in the street car at the time of the accident, by counsel for appel‘eg 
she was asked if she heard the conductor say snuything, and without stating 


what th conduc t eoid, she answered: "Ti oro was something said." Shs was 






question, te which an objection by appellant was overs 
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ruled; ® State shether or act that fixed in your mind the fact that a sleigh in 

which seme persons were traveling had been struck by tho street ear upon that 
eccasion?® To which she ansvorei: « I corta nly think it did." It is urgod | 
that this testizensy «ase incompetent because the witness did net see the accident 
and she was thus permitted to testify that an accident haprened fram piaieue. There 
is ne controveray over the fact that the acciiont happendd, and tho error, if 

any, was harmless. 


The third instruction siven on bohali of appellee atatos an 


abstract proposition of law as te the resoective raghts of appellee and appeliant 
to the use of the strest, and one of the criticisms made therete is that it doos 
not refer to the evidences in the case, Abstract propositions of lav never 


refer te the evidence. An instruction «hich is based upen the evidence is not 


an abstract chi tap of law, nor can =6 systain the far oo ee jection that 
tally hr a wrhker neceth ine bruilens 
arnt 


it amounts to a persmptery imstruction, for appellee is as fsllowsr- 

® 4 The eourt instructs the jury that if yg ‘elieve from a prependsrance 

of the. evidence in this case tha the servants of the defendant in the operation 
*of the street car in question, in the nceretn of ordinary eare for the safety 

“of others should have sounded a gong or an alarm of some kind upon the ssid ¢ar 
"to warn the plaintiff of the approach of such car, and tha’ the aaid car, while the 
Splaintiff wae driving upen the tracks upon which tho said car was operatod, Cane 
“inte collision with the sleigh of the plaintiff by reason «hereof ho ws injered, 


* and that she at the time was im the exercies ef erdinmar care, and that the 


— 


dofendant failed to sound: a gong er other alarm, and that by 
Fat ie £ i : 





=6-= 
roason - such failure, if the prependsrance of the preff shows any euch 
*fadlure te sound such a conc or other slarm, such cellisien occurred, then 
* in wach stute ef the evidence you should find for the plaintiff, if vou 
“further find from a preponderance of the evidence that thy plaintiff, was 
"injured as a resvit of such collision.” it is urged that this instruction is erren 
ecus because it assumes a duty upon tho part of the motorman to sound a gong 
at the time and place in question, even though the motorman did net know, and 
had no reason to expect or anticipates that the zlaintiff was upen the straet 
and in such close proximity to the car that sho was likely to bo struck theroby. 


We cannet see ths force of this eriticiem in view of the evidenee imsoduced 
on tohalf of apseliee. The ear “hich emauasd the injury came areung the curve 


-en to East Berth «treet only about half a -leck bohine ths plaintiff. The 


motorman kenw of the embankment 6 snew thrown acress the etroet by appellant. 





et beve known that anybedy driving west en the north side of the street 
would have te turn aguth on to the tracks of the company in order to pass this ea= 
banknent. It was his duty te uso reasonable gare im approaching this sarre: 

part of the street to avoid injury to persons who might bo traveling aleng 

the stroot at said place. It was a dark @inter night, and there "as some 

evidende that bhe motorman, inctead of loeking ahead of his car, was watching 

the car barna for the approach of the con'uctcr, It has beon repeatedly held 
that it is q question of fact for the jury to dotermine from all the evidence 


in the case whether it vas negligence on tho part of a motorman on a street 






ound the gong er give a signal warning of his appreseh. Thus 


ah 
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we held in the case of C. & J. Electric Ry. Co. vs.Barrovs, 108 Ill. App.1l. 
®4t the same time the "street car company is charged with the kage ls dge that 
‘the public may lawfully use the entire street and it must, in operating its cars 
"on the streets, use all reasonable means to avoid injuring those whem it knows 
Sany rightfully use that cart of the atreets eccupied by tisir tracks. North 
*"Chicage Elec. Ry.0Ge, va Peuser, 190 Ill. 67; North Chicage Stroet Railway Co. 
Svs. Smadraff, 189 T11,155. a is the duty of the setornan to exercise ordinary 
"care te sania if the track ahend is clear, and he is bound te notice what 
"yehicles ahead of his car and near the track are doing, snd a he goss one going 
"upon the track or so near it as te 06 in dancer of seing struck by the car, to 
®warn the driver of such whicle, and, so far as he is able for the purpose of pre= 
‘venting a collision, to arrest the progress ef the car. South Chicage City 
"Railway Co. v. Kinnare, Ader. 96 T11. App. 715. It is a question cf fact for 
*the jury whether or net the oll or gong should have beon sounded and »hother or 
it wags negligence 
"not the-se2t-er for « traveler to attempt to cress tho track at a reguiar steed: 
"Chicage U. Tr. Co. v Jacobson, 217 Tll. 404; €. & P. St. Ry. Co. vs Maianor, 
®160 Ill. 320; Canfield v. North Chicago Steed Ry. Co, 98 T12. App. S.* Nor 
fio we think this instruction is in conflict with instruction ‘aumbor & given for 
appellant, which, in su»stange, told the jury that if appellee sud =" and une 


expactedly and witheut ledgs of the dofendant, drove the sleigh upon the 
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dofendant*s tracks a 






Moby plated hers«i{ ime position of danger; then in 
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_erder te charge t)~ defendant with a 4uty te avei@ injuring her, the plaintiff aust 


shew by see in the cacy that the cireunstances were of 
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euch character that the defondantts servant or servants had an opportunity t 


become conscious of the facts siving rise to such duty, and a reasonable opp ort 


fourth instruction to an hypothesis of fact favorable to appellant, and there 
fis ne conflict betwesn the two instructions. ft & 
The fifth instruction given for appellee is as fellorep = 


5. The court instructs the jury that if a porson is in the exer,icg of renee \. 


“able care for his own safety and io suddenly placed in position of pxeil DY 


Sa 
1 


"snothor, he is not requirsd to exsreise the highest degree of care to save 
Thinself trom injury but is only required by the law te use the ear thet an 
"ordinarily careful and prudent person would have exsreised undgr similar cireume 


"stanees te those in which he was then placed.® This instruction should set 


havo <sen given, aa there was nothing in the evidence to warrant it. Appellee 

had no knowledge of the approach of the car until i$ etreck the sleigh, and « 
sequently there was no iseue in the case as te the degree of cars she whouil. 
used upon being suddenly placed in o position of peril; but we de net think that” . 


that any harm to appellant resulted there from or that the <iving of thie instructs 








4a such an error «s should cause a reversal of the judgment. ‘The iseves in ths case 





were *theroughly and definitely defined by the instructicns as a shéle, and these 






a for appollant protect every phase of ite lia ility. 
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>In support of the motion for a new trial an effidavit ef BH. C. White, 
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a filed stating that he had interviews sith the 
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te to tell him the details of the results of said injuries rees ive « ‘by apps lle 
on the claim is now made thet en acsewht of said ommiscion, appeliant as taken 


by surprise by the evidence of the 
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for this reason a new trial « Se been granted. There ‘is ne 
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affidavit te shee that the » miarcpresented am 
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appellee's injuries, and from aught that appears from 
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